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Guest editor’s note: Culture, sustainable development
and UNESCO*

Sustainable development was defined by the Brundtland Report (1987) as
“development that meets the needs of the present without compromising the ability of
future generations to meet their own needs”'. Historically, the notion of sustainability
was driven by economic goals and measured primarily by GDP (Gross Domestic
Product) growth. However, by the mid-1990s, the “human development” approach
was introduced, adopting non-economic (i. e. social, cultural and political) goals as
measures and linking development to human rights.

Around the same time, the role of culture was growing in the international
development agenda. For example, UNESCO’s World Commission on Culture and
Development published a report in 1996, which identified culture as a constituent
element in the development process. The 1990s Action Plan on Cultural Policies for
Development further emphasised that “[s]ustainable development and the flourishing
of culture are interdependent” (Principle 1), and called on Member States “[t]Jo make
cultural policy one of the key components of development strategy” (Objective 1); and to
strengthen their policies and practices “to safeguard and enhance the cultural heritage,
tangible and intangible” (Objective 3)2. Despite this, the Millennium Development
Goals (MDGs) adopted by the United Nations (UN) in 2000, which set out the global
development agenda from the year 2000 to 2015, do not include any explicit reference
to culture, intangible or otherwise®. Culture, however, was explicitly indicated as a key
component of sustainable development in the UNESCO Culture and Development
Thematic Window of the Millennium Development Goals Achievement Fund (MDG-F)
initiative, and in the Rio Declaration (1992)*. The Rio Declaration set out three “pillars” —
economic, environmental and socio-cultural — collectively understood to constitute
sustainable development.

In 2012, direct reference to culture was made in the final report of the Rio+20 meeting
(2012)5. This report recommended that the UN programming for sustainability should

* | would like to thank William Long (Independent Researcher) for his support and contribution in
preparing this Editorial.

' Report of the World Commission on Environment and Development: Our Common Future, Annex to
UN doc A/42/427 (4 August 1987) (Brundtland Report).

2 Action Plan on Cultural Policies for Development, adopted by the Intergovernmental Conference on
Cultural Policies for Development (Stockholm, Sweden, 2 April 2018).

3 55t session of the UN General Assembly, New York, 2000, “United Nations Millennium Declaration”,
A/RES/55/2.

4 Rio Declaration on Environment and Development (concluded 13 June 1992) 31 ILM 874 (1992) (Rio
Declaration). For more on the Rio Declaration, see: The Rio Declaration on Environment and Development:
A Commentary / ed. by Jorge Vifiuales. Oxford: Oxford University Press, 2015.

5 6! plenary meeting of the UN Conference on Sustainable Development, Rio de Janeiro, 2012 “Re-
port of the United Nations Conference on Sustainable Development”, A/CONF. 216/16.
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have mentioned the three dimensions of sustainable development. In response, the
International Congress on Culture “Key to Sustainable Development” was organised in
2013 under the auspices of UNESCO. The Hangzhou Declaration (2013), agreed at the
International Congress on Culture, called for a specific international development goal
focused on culture to be included in the post-2015 UN development agenda, “based
on heritage, diversity, creativity and the transmission of knowledge and [include] clear
targets and indicators that relate culture to all dimensions of sustainable development”®.

On 25 September 2015 the United Nations adopted the 2030 Agenda for Sustain-
able Development (2030 Agenda)’. The 2030 Agenda “is a plan of action for people,
planet and prosperity”8 for the period 2015-2030. The Agenda sets out 17 Sustainable
Development Goals (SDGs) and 169 targets, which seek to build on the MDGs and “shift
the world onto a sustainable and resilient path”®. The 2030 Agenda for Sustainable De-
velopment, like the Rio Declaration, conceives sustainable development as composed
of three dimensions — economic, social and environmental, and related to the need of
peace and security. These dimensions correspond to spheres of interdependent action;
focused on respect for human rights including cultural rights and cultural diversity; and
they also link culture to sustainable development.

The 2030 Agenda marks an essential milestone with respect to economic de-
velopment in the recognition of the contributions of culture both in terms of income
generation and protecting the environment and in terms of enhancing the individuals’
abilities and combatting poverty. For example, Target 4.7 is “By 2030, [to] ensure that all
learners acquire the knowledge and skills needed to promote sustainable development,
including, among others... promotion of a culture of peace and non-violence, global
citizenship and appreciation of cultural diversity and of culture’s contribution to sustain-
able development”’® and Target 11.4 is to “strengthen efforts to protect and safeguard
the world’s cultural and natural heritage” .

A further milestone was the Resolution on Culture and sustainable development
adopted by the United Nations General Assembly (UNGA) on 19 December 20192, The
Resolution “reaffirms the role of culture as an enabler of sustainable development” S,
“recognizes the power of culture as a driver of sustainable development”'* and “empha-
sizes the important contribution of culture to the three dimensions of sustainable devel-
opment and to the achievement of national development objectives, the 2030 Agenda
for Sustainable Development and its Sustainable Development Goals, as well as other
internationally agreed development goals”'®. The Resolution also “reaffirms that sus-
tainable development cannot be realized without peace and security and that peace
and security will be at risk without sustainable development, and acknowledges that

6 The Hangzhou Declaration Placing Culture at the Heart of Sustainable Development Policies.
Adopted in Hangzhou, People’s Republic of China, on 17 May 2013. P. 6. Available at: http://www.unes-
co.org/new/fileadmin/MULTIMEDIA/HQ/CLT/images/FinalHangzhouDeclaration20130517.pdf (acces-
sed: 16.04.2021).

7 2030 Agenda for Sustainable Development (Doc. A/RES/70/1) 2015 // UN General Assembly.
2015. Available at: https://sustainabledevelopment.un.org/content/documents/21252030%20Agen-
da%20for%20Sustainable%20Development%20web.pdf (accessed: 20.06.2020).

8 |bid. Preamble.

9 Ibid.

0 Ibid. Target 4.7.

" Ibid. Target 11.4.

12 Resolution on Culture and Sustainable Development (Doc. A/RES/74/230) // UN General Assem-
bly. 2019. Available at: https://digitallibrary.un.org/record/3847705?In=en (accessed: 13.04.2020).

3 |bid. Art. 2.

4 Ibid. Art. 3.

5 Ibid. Art. 4.
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culture can contribute to sustainable development by constituting a valuable resource
for enabling communities to participate fully in social and cultural life, facilitating in-
clusive governance and dialogue at the national, regional and international levels and
contributing to conflict prevention and resolution, as well as to reconciliation, recovery
and resilience” 6.

UNESCO is the only UN specialized agency with a mandate on culture. As an agency,
UNESCO’s mission is to contribute to the building of peace, eradication of poverty, sus-
tainable development and intercultural dialogue through international cooperation in the
fields of Education, the Sciences, Culture and Communication and Information'. In the
field of Culture, UNESCO works to promote cultural diversity and ensure that the role of
culture is integrated in efforts to achieve the SDGs. One particular focus for UNESCO’s
work is SDG 11 focusing on sustainable cities, and Target 11.4.

UNESCO’s work in the field of culture is mainly grounded in standard-setting instru-
ments: declarations, recommendations and conventions. And the agency’s contribution
to the achievement of sustainable development can be viewed through its Culture Con-
ventions’ system and the relevant policy and operational documents that complement it.

This system has developed incrementally. UNESCO’s Culture Conventions do not
regulate every aspect of the cultural domain, but together with the other standard-
setting instruments, they do cover a great part of it, and they provide the most accepted
international legal system in the field of culture. UNESCO has adopted seven Conven-
tions on culture: the Convention on the Protection and Promotion of the Diversity of
Cultural Expressions (2005) (2005 Convention)'8; the Convention for the Safeguarding
of the Intangible Cultural Heritage (2003) (ICHC)'?; the Convention on the Protection
of the Underwater Cultural Heritage (2001) (UCHC)2%; the Convention concerning the
Protection of the World Cultural and Natural Heritage (1972) (WHC)?'; the Convention on
the Means of Prohibiting and Preventing the lllicit Import, Export and Transfer of Owner-
ship of Cultural Property (1970) (1970 Convention)?2; the Convention for the Protection
of Cultural Property in the Event of Armed Conflict (1954) (1954 Hague Convention)23
and the Universal Copyright Convention (UCC)?4. All seven of these Conventions are
relevant to this journal issue, but this introduction will focus on the three Conventions
that constitute the key pillars of the world’s cultural diversity.

6 |bid. Art. 5.

7 Introducing UNESCO: what we are // UNESCO. Available at: http://www.unesco.org/new/en/unit-
ed-nations-educational-scientific-and-cultural-organization/about-us/who-we-are/introducing-unesco
(accessed: 16.04.2021).

8 Convention on the Protection and Promotion of the Diversity of Cultural Expressions (adopted
20 October 2005, entered into force 18 March 2007) 2440 UNTS (2005 Convention).

9 Convention for the Safeguarding of the Intangible Cultural Heritage (adopted 17 October 2003,
entered into force 20 April 2006) 2368 UNTS 3 (2003 Convention).

20 Convention on the Protection of the Underwater Cultural Heritage (adopted 2 November 2001,
entered into force 2 January 2009) 2562 UNTS (2001 Underwater Heritage Convention).

21 Convention for the Protection of the World Cultural and Natural Heritage (adopted 16 November
1972, entered into force 17 December 1975) 1037 UNTS 151 (1972 World Heritage Convention).

22 Convention on the Means of Prohibiting and Preventing the lllicit Import, Export and Transfer of
Ownership of Cultural Property (adopted 14 November 1970, entered into force 24 April 1972) 823 UNTS
231 (1970 Convention).

23 Convention for the Protection of Cultural Property in the Event of Armed Conflict with Regula-
tions for the Execution of the Convention 1954 (adopted 14 May 1954, entered into force 7 August 1956)
249 UNTS 240 (1954 Hague Convention).

24 Universal Copyright Convention (opened for signature 24 July 1971, entered into force 10 July
1974) 943 UNTS 178.
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Adopted in 1972, the WH Convention?® lacks an explicit reference to sustainable
development as it was adopted 15 years before the Brundtland Report?6. Neverthe-
less, the spirit of sustainable development can be read into the text. For example, the
first duty imposed on State Parties, is the adoption of a general policy “to give heritage
a function in the life of the community”. Furthermore, with the adoption of the “Policy
on the integration of a sustainable development perspective into the processes of the
WH Convention” in 2015, the Convention was explicitly linked to sustainable develop-
ment. The underlying principle of such Policy was to achieve consistency with Agenda
2030 and recognize that the WH Convention is an integral part of UNESCO’s mandate
to foster sustainable development.

Unlike the WH Convention, when the ICH Convention was adopted in 2003, sustain-
able development was already a key issue for international cooperation. Accordingly,
this Convention recognizes in its preamble that ICH is “a mainspring of cultural diversity”
and “a guarantee of sustainable development”?’. This strong statement enshrines the
relevance of ICH for sustainable development. Furthermore, in 2016 as part of efforts
to strengthen the links between ICH and sustainable development, a new Chapter VI,
“safeguarding intangible cultural heritage and sustainable development at the national
level”, was added to the Operational Directives of the ICH Convention28. Chapter VI is
entirely dedicated to providing guidance on how to strengthen the role of ICH as a driver
and enabler of sustainable development, and how to integrate it into development plans,
policies and programmes through participatory approaches. Like the 2030 Agenda for
Sustainable Development and the Rio Declaration, Chapter VI of the Operational Direc-
tives conceives sustainable development as composed of three dimensions — social
(OD VI. 1 Inclusive social development), economic (OD VI. 2 Inclusive economic devel-
opment) and environmental (OD VI. 3 Environmental sustainability) and related to the
need of peace and security (OD VI. 4 Intangible cultural heritage and peace).

Sustainable Development is also a major concern for the 2005 Convention on the
Protection and Promotion of the Diversity of Cultural Expressions. With this instrument,
the global community formally acknowledged the dual nature — both cultural and eco-
nomic — of contemporary cultural goods and services. The Convention provides guid-
ance to design policies and measures that foster the creation, production, distribution
of and access to cultural goods and services. Sustainable development is amongst the
foundational principles of the 2005 Convention?® and Article 13 of the 2005 Convention
explicitly addresses the integration of culture in sustainable development.

Comparing periodic reporting mechanisms under the 2005 Convention and the
ICH Convention facilitates an insight into how effectively the 2005 Convention links to
sustainable development. Periodic reporting is a mechanism under both Conventions
that allows States Parties to assess their implementation of the relevant Convention.
Periodic reports for the 2005 Convention are divided into 5 sections. Section 2 of such
reports, “Policies and Measures” is structured according to the Monitoring Framework

25 Convention concerning the Protection of the World Cultural and Natural Heritage. Adopted in
1972 and entered into force in 1975 // UNESCO General Conference. Available at: https://whc.unesco.org/
en/conventiontext (accessed: 20.06.2020).

26 Brundtland G. H. Report of the World Commission on Environment and Development: Our Common
Future // United Nations General Assembly (Doc. A/42/427). 1987. Available at: https://sustainabledevelop-
ment.un.org/content/documents/5987our-common-future.pdf (accessed: 20.06.2020).

27 2003 Convention. Preamble.

28 See: Operational Directives for the Implementation of the Convention for the Safeguarding of the
Intangible Cultural Heritage, adopted by the General Assembly of the States Parties to the Convention at
its second session (UNESCO Headquarters, Paris, 16 to 19 June 2008), as amended at its sixth session
(UNESCO Headquarters, Paris, 30 May to 1 June 2016).

29 2005 Convention. Art. 2 (6).
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of the 2005 Convention. The Monitoring Framework is structured around the 4 Goals of
the 2005 Convention. In the Monitoring Framework, these Goals are directly related to
specific SDGs.

Since 2018, the structure of periodic reporting for the ICH Convention has been
aligned on the Overall Results Framework®. The Overall Results Framework is com-
posed of 26 Core Indicators. Each Indicator has several assessment factors, which are
linked to specific provisions from the ICH Convention and its Operational Directives. The
Guidance note for each Indicator also includes a section entitled “Relation with SDGs
and other indicators”. This Section sets out the links between the Indicator and specific
SDG Targets®'. Unlike the Monitoring Framework for the 2005 Convention, therefore,
the Overall Results Framework of the ICH Convention is not structured around “Goals”
that are directly connected to the SDGs. Thus, it is easier to visualize and understand
the connections between the SDGs and the Monitoring Framework of the 2005 Conven-
tion than it is to understand the connections between the SDGs and the Overall Results
Framework of the ICH Convention. However, both the Monitoring Framework for the
2005 Convention and the Overall Results Framework for the ICH Convention link back
to the SDGs, reflecting the importance of the connection between sustainable develop-
ment and culture.

While the role of culture in building a more sustainable world is increasingly recog-
nized and reflected in the international agenda, there nonetheless remains a weak link in
the chain: the lack of coherent evidence of the multiple ways in which culture contributes
to the economic, social and environmental dimensions of development. One example of
the lack of coherent evidence of the contribution of culture to sustainable development
is ICH in urban contexts. “ICH plays a complex role in the urban cultural ecosystem,
providing ‘creative capital’ for innovation and fostering the historical development and
continued viability of creative industries in cities by maintaining networks of creators
who are brought together in meaningful ways in specific places. It also in many cases
generates income for practitioners, as long as over-commercialisation and misappro-
priation can be avoided. ICH can thus encourage both social cohesion and sustainable
development in Creative Cities, with the involvement and consent of the communities,
groups and individuals who practice that ICH”32. Despite this, ICH has generally been
neglected in cultural mapping for creative industries, and in monitoring and evaluation
for city planning. This is particularly regrettable in the context of UNESCO creative cities.
Thus, a recent study proposes that further work on ICH mapping and monitoring pro-
cesses in Creative Cities is needed, and independent verification of the data from the
Periodic Reporting under the 2003 Convention may be needed??. ICH plays a complex
role in the urban cultural ecosystem. Apart from providing “creative capital” for innova-
tion, it fosters the historical development and continued viability of creative industries in
cities by maintaining networks of creators who educate those who follow them. ICH also

30 Periodic reporting of the Convention for the Safeguarding of the Intangible Cultural Heritage //
UNESCO. Available at: https://ich.unesco.org/en/periodic-reporting-00460 (accessed: 16.04.2021).

31 For example, in this section the guidance note for core indicator 1 states: This indicator responds
as awhole to SDG Target 11.4, “strengthen efforts to protect and safeguard the world’s cultural and natural
heritage”. By encouraging formal bodies or mechanisms to coordinate broad public participation in safe-
guarding, Assessment Factor 1.3 also complements SDG Target 16.6, which aims to “Develop effective,
accountable and transparent institutions at all levels”, as well as Target 16.7, which aims to “ensure respon-
sive, inclusive, participatory and representative decision-making at all levels”.

32 Deacon H., Rinallo D., Taboroff J., Ubertazzi B., Waelde Ch. Understanding and measuring the
role of intangible cultural heritage in the Creative City. Paper prepared for the World Bank Technical Deep
Dive, Creative Cities: Culture and Creativity for Jobs and Inclusive Growth, January 27 — January 31, 2020,
Tokyo and Kyoto. P. 1.

33 Ibid. P. 7.
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in many cases generates income for practitioners, as long as over-commercialisation
and misappropriation can be avoided. ICH brings people together in meaningful ways in
specific places, and can thus encourage both social cohesion and sustainable develop-
ment in Creative Cities3*.

To tackle the issue of the lack of coherent evidence of the ways in which culture
contributes to sustainable development, UNESCO has developed a specific framework
of thematic indicators (the Culture|2030 Indicators3®, launched in June 2020), whose
purpose is to measure and monitor the progress of culture’s contribution to the national
and local implementation of the SDGs and Targets. The framework aims to assess both
the role of culture as a sector of activity, as well as the transversal contribution of culture
across different SDGs and policy areas. The intended purpose of the framework is to
bring data together and highlight linkages and intersections between culture and other
policy areas. By strengthening the transversal visibility of culture in the 2030 Agenda,
the Culture | 2030 Indicators seek to help build a coherent and strong narrative on culture
and development that is evidence-based and can inspire informed decision-making.
These indicators are not a silver bullet that solve all challenges. They have been cri-
tiqued for reporting on the existence of policies, institutions, and other instruments
without assessing their performance or effectiveness and it has been highlighted that
very few indicators in the Culture 2030 suite directly explore the relationship between
ICH and cultural industries in cities®®. Nonetheless, the Culture|2030 Indicators are
another step towards the integration of culture and sustainable development.

In this context, this special issue of Pravovedenie gathers articles that were pre-
sented at the Federal State Budgetary Educational Institution of Higher Education
“Saint-Petersburg State University” online conference of 18 May 2020 on the subject of
“UNESCO and Cultural Heritage”. The conference saw the participation of 22 speakers
coming from all over the world. The conference was introduced by Sergey Belov, Dean
of the Law Faculty at Saint-Petersburg State University. Belov was followed by Matteo
Rosati®” who spoke on the topic of “UNESCO’s role and action in fostering culture for
sustainable development”. Conclusions were given by Pier Luigi Petrillo®8. This confer-
ence was scientifically organised by Benedetta Ubertazzi®® with Anton Rudokvas#® and
Darya Rytova*' also contributing to the organisation of the event. Particular thanks
also go to Sergey Belov, Anton Rudokvas, Valeria Romanovskaya*? and William Long?3,
without whom the publication of this special issue of Pravovedenie would not have been
possible.

34 Ibid. P. 3.

35 Culture|2030 Indicators // UNESCO. 2019. Available at: https://unesdoc.unesco.org/ark:/48223/
pf0000371562 (accessed: 16.04.2021).

36 Deacon H. et al. Understanding and measuring the role... P. 7.

37 Programme Specialist at the Culture Unit UNESCO Regional Bureau for Science and Culture in
Europe.

38 UNESCO Chair Professor on Intangible Cultural Heritage and Comparative Law; Member of the
UNESCO Evaluation Body of the 2003 Convention for the Safeguarding of the Intangible Cultural Heritage;
Full Professor of Comparative Public Law Department of Law and Economic University of Rome Unitelma
Sapienza.

39 Full Tenured Aggregate Professor and Researcher of European Law University of Milan-Bicocca;
Contracted Associate Professor of International Intellectual Property Law and UNESCO Intangible Cultural
Heritage Law School of Law Saint Petersburg State University; UNESCO Facilitator, Global Capacity-build-
ing Programme for the effective implementation of the 2003 Convention for the Safeguarding of the Intan-
gible Cultural Heritage.

40 Professor, Civil Law Department, Saint Petersburg State University.

41 PhD Candidate, Saint Petersburg State University.

42 Pravovedenie Editorial Board Secretary.

43 Independent Researcher.
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In 2020, the COVID-19 pandemic brought the world to a standstill. This has had
profound implications for culture and sustainable development. Among UNESCOQO'’s
responses to the pandemic were the launch of the web platform on “Living Heritage
experiences and the COVID — 19 pandemic”: Living heritage as a source of resilience
and recovery during crisis* and UNESCO — COVID 19 Culture response*s. Analysing
the trends that emerged as a result of the pandemic, Sasa Sre¢kovi¢ asserts that there
may be increased attention given to environmental studies and related heritage expres-
sions, as well as traditional/alternative medicine®®. Sreckovi¢ also highlights the strong
communitarian and social impacts of traditional medicine and argues that strengthened
intersectoral cooperation, with traditional medicine integrated into public policies, can
demonstrate that heritage really matters for economic and social development. Like
Sreckovi¢, Valentina Zingari views ICH as a source of resilience during the pandemic
and focuses on the importance of community participation and cooperation. Zingari
also suggests that the pandemic may have made the global framework of international
culture Conventions more pertinent than ever in a context of global awareness-raising
of ecological, economic, social and cultural challenges.

COVID-19 has shown the importance of intangible cultural heritage for physical
spaces and for the achievement of sustainable development. An example of this im-
portance can be seen in the case of the ICH element “Knowledge, skills and rituals
related to the annual renewal of the Q’eswachaka bridge”*’. This bridge has been
woven by hand with vegetable fibres by peasant communities every year for 600 years.
Every June, for over six centuries, local communities rebuilt the bridge using traditional
knowledge and techniques and the Q’eswachaka is considered a sacred symbol of the
bond of the communities with nature, history and traditions*. However, in 2020, due
to the impacts of the COVID-19 pandemic the communities were not able to maintain
the bridge in the customary way. This led to a deterioration in the fibres from which the
bridge is constructed and consequently the Q’eswachaka collapsed. The example of
Q’eswachaka thus highlights the close relationship between intangible cultural heritage
and the physical world, and the importance of an integrated understanding of such
heritage to achieve sustainability. Without communities being able to practice their in-
tangible cultural heritage, the tangible bridge deteriorated and collapsed.

The example of Q’eswachaka therefore highlights the importance of cultural spaces
associated with living heritage and how lockdowns and restrictions designed to protect
populations from COVID-19 have impacted upon the capacity of communities, groups
and individuals to access such spaces. SaSa Sreckovi¢ notes this consequence of the
pandemic and suggests that the policies of some institutions will increasingly seek to
integrate (intangible) cultural heritage, through measures including territorial functional

44 See: UNESCO Launches Platform on Living Heritage and the Covid-19 Pandemic // UNESCO.
Available at: https://ich.unesco.org/en/news/unesco-launches-platform-on-living-heritage-and-the-
covid-19-pandemic-13263 (accessed: 18.12.2020).

45 See: Culture Response // UNESCO. Available at: https://en.unesco.org/covid19/cultureresponse
(accessed: 18.12.2020).

46 See: Riordan A., Schofield J. Beyond medicine: Traditional medicine as cultural heritage // Inter-
national Journal of Heritage Studies. 2015. Vol. 21. P.280-299.

47 “Knowledge, skills and rituals related to the annual renewal of the Q’eswachaka bridge” (Peru)
Inscribed in 2013 (8.COM) on the Representative List of the Intangible Cultural Heritage of Humanity.

48 | ombardo C. Crolla I'ultimo ponte inca del Perl: la pandemia di Covid ne ha fermato la manuten-
zione // Corriere della Sera. 2021. Available at: https://www.corriere.it/cronache/21_marzo_28/crolla-I-
ultimo-ponte-inca-peru-pandemia-ne-ha-fermato-manutenzione-65fe 1592-8f95-11eb-bb16-68edOe-
b2a8f6.shtml (accessed: 16.04.2021)
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planning?® for both urban and rural settlements, the creation of smart cities and cultural
routes. Neel Kamal Chapagain also addresses the spatial impacts of the pandemic. He
notes that since COVID-19 has forced people to stay in their own homes, it may have
brought an extended moment to experience and reflect on architecture and urban
planning at a very personal scale — from a room, to an apartment or a house, to a
neighbourhood, then perhaps even to a city in limited ways. He suggests this moment
of reflection may lead to (re)thinking architecture and urban planning and that the no-
tion of intangible cultural heritage (ICH) as espoused by the 2003 UNESCO convention
could offer useful insights in better results in our contemporary architecture and urban
planning thinking and practice. Chapagain argues that unless the heritage custodians,
practitioners and professionals reflect on their own practices and rethink the frameworks
for heritage practice in a critical manner, it will not be possible to position cultural heri-
tage as a pillar for sustainable development.

Elena Sinibaldi and Antonio Parente take a more holistic approach in analysing the
importance of integrating tangible and intangible cultural heritage to achieve sustain-
able development. Through their evaluation of the WH Convention, ICH Convention
and ltalian regulatory context, Sinibaldi and Parente derive an analysis of the concept
of living heritage in relation to the anthropological definition of organic landscape,
representation of collective identities (community-based heritage), inclusive places
and sociability (public policy), communicative restitution (universal ethical values),
participatory management (participative brand-making), and integrated sustainability.
They suggest that the strategic value of “integrated living sustainability” underlines
three-dimensional sustainable integration (social, economic and environmental) and the
urban-rural linkages and also expressly introduces both natural and cultural heritage, as
well as tangible and intangible heritage, as components of a potentially transformative
process of development. Sinibaldi and Parente also highlight how marketing and legal
perspectives can be successfully combined to safeguard intangible cultural heritage in
accordance with ICH Operational Directive 173(b).

Regarding marketing perspectives, Diego Rinallo explores promotion measures for
(intangible) cultural heritage that facilitate sustainable development. Rinallo’s contribu-
tion focuses on raising awareness of intangible cultural heritage by providing step-by-
step guidelines for promotional digital storytelling interventions as well as offering some
emerging considerations on how marketing and legal perspectives can be successfully
combined to safeguard intangible cultural heritage. Rinallo’s analysis builds on project
work he has conducted. One such project is the British Academy for Sustainability project
“Celebrating local stewardship in a global market: community heritage, intellectual prop-
erty protection and sustainable development in India”, which engages with three cases in
West Bengal to investigate how developing Heritage-sensitive Intellectual Property and
Marketing Strategies (HIPAMS) can give ICH bearer communities greater control over the
commercialisation of their heritage to strengthen competitiveness while contributing to its
safeguarding and ongoing viability®®. A second project is the “AlpFoodway Alpine Space
Project”. Rinallo describes how, for this project, an anthropological video inquiry aiming
to investigate the cultural and social values expressed in the Alpine food heritage was cre-
ated “to raise awareness in the general public about the need to defend the Alpine food
heritage before it is lost forever, to favor an understanding of the common values behind
such heritage across Alpine countries, and to mobilize communities and policy makers at

49 The subject is well represented within the policies of European Union. See: Bold J., Pickard R. An
Integrated approach to cultural heritage // The Council of Europe’s technical co-operation and consultancy
program / eds J. Bold, R. Pickard. Strasbourg: Council of Europe, 2018. P. 67-79. See also: Territorial herit-
age and development / ed. by J. M. Feria. CRC Press Taylor & Francis group, 2012.

50 HIPAMS India. Available at: www.hipamsindia.org (accessed: 17.12.2020).

IpaBobeaeHHe. 2020. T.64, No 1 11



the local, regional, national and EU levels to safeguard and valorize the Alpine food heri-
tage”. Agostina Lavagnino’s contribution complements Rinallo’s. Lavagnino addresses
raising awareness of intangible cultural heritage and focuses on participatory inventory
processes at the international UNESCO level, as well as examining the approach to inven-
tory processes in Italy’s Lombardy region. Like Rinallo, Lavagnino also engages with the
“AlpFoodway Alpine Space Project”. Lavagnino analyses the Project’s inventory process,
reporting that all partners started a bottom-up process involving local communities to
identify and inventory Intangible Alpine Food Heritage, including more than 150 elements
about food production, agricultural knowledge, rituals, traditions in a spirit of recognition
of a common cultural heritage.

Like Rinallo, Chiara Bortolotto engage with the interactions between ICH and the
market and thus focuses on culture and economic sustainable development. Bortolotto
highlights the complexities of these interactions. She explains that the words “trauma”
and “scandal” are used by international heritage experts in connection to the use of the
ICH Convention as a marketing tool to promote popular commodities and there is caution
surrounding the Convention being used as a “brand for capitalistic practices”. However,
Bortolotto reports, this caution is balanced with the recognition that “communities have
to eat” and that economic uses of ICH must therefore not be prohibited. Bortolotto’s con-
tribution explores how these differing perspectives have led to the idea of “commercial-
ization without over-commercialization” to allow flexibility on the matter of whether the
commercialization of ICH is to be regarded as a form of “sustainable development” and
“creative economy” or as a threat to cultural processes. Harriet Deacon’s contribution,
like Bortolotto’s, addresses commercialisation. However, Deacon’s paper focuses on the
case study of a trademark registration of a Sami symbol in Norway and engages with the
capacity of intellectual property protection to address some kinds of cultural misappro-
priation and mediate some of the tension between heritage safeguarding and its com-
mercialization.

Regarding legal perspectives, Francisco Humberto Cunha analyses the legal frame-
works for ICH, investigating the impacts of UNESCQO’s ICH Convention on Brazilian law.
Cunha focuses on two aspects: a juridical-normative, which seeks to know whether the
international norms innovated Brazilian law; and the other, of a political nature, which
examines whether Brazil fulfils the state obligations defined for the countries by the ICH
Convention. Among the legal measures that can be adopted to safeguard ICH stand
Intellectual Property rights. The connections between intellectual property rights, (in-
tangible) cultural heritage and sustainable development are themes that are shared by
the contributions of Harriet Deacon and Benedetta Ubertazzi. Ubertazzi engages with
intellectual property rights and environmental sustainability of ICH. Ubertazzi suggests
that intellectual property rights can recognise communities as bearers of knowledge
about nature and as essential actors in sustaining the environment. Thus, in Ubertazzi’s
view, although if not carefully drafted intellectual property rights can pose risks for en-
vironmental sustainability, when correctly adopted they have the capacity to empower
communities.

Deacon, like Ubertazzi, engages with the utility of intellectual property law for heri-
tage-bearing communities to sustainably safeguard their cultural heritage. Deacon sug-
gests that strategies including the registration of community trademarks may be positive
for communities, although she acknowledges that challenges remain in extracting maxi-
mum value from this approach. Additionally, Deacon explains that intellectual property
protection is often seen as a cause of cultural misappropriation (as it offers commercial
enterprises the opportunity to register monopoly rights such as trademarks over signs
that may be of cultural significance to communities), but that the public policy excep-
tion, which excludes registration of signs “contrary to morality or public policy”, can take
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account of public opinion, the public interest and human rights. This exception, Deacon
suggests, may offer communities a means of preventing cultural misappropriation. Itis not
a perfect means of preventing such misappropriation however. One problem that Deacon
identifies is that simply protecting the public domain by enabling free use of cultural sym-
bols by all does not always help indigenous peoples safeguard their heritage. A second is
that religious symbols have received disproportionate attention in case law, with a focus
on preventing “blasphemous” or “banalizing” commercialization. It is not clear, Deacon
argues, how this can protect the more general category of important cultural symbols
which may be sacralised as “cultural heritage” by minority groups or indigenous peoples.
Furthermore, Deacon notes, some groups may not be eager to represent their cultural
symbols as “religious”, especially in a context of historical oppression and discrimination
of religion and religious identities.

Religion, cultural heritage and human rights are themes that Deacon’s contribution
shares with Lixinski’s. Lixinski suggests that cultural heritage law, religion, and human
rights are part of a complicated equation about the shaping of national identity and the
promotion of intercultural dialogue and just societies, themes that are integral to social
sustainable development. Lixinski argues that a focus on religious heritage as living heri-
tage, enabled by treaties like the ICH Convention, allow for heritage and religion to con-
tribute to a broader conversation about humanity and the values we wish to espouse.

The relationships between “just societies”, sustainable development and culture
resonate beyond the sphere of ICH. Addressing the restitution of cultural properties,
Tullio Scovazzi asserts that the question of restitution of removed cultural properties to
which the treaties in force do not apply for chronological or other reasons is far from being
settled under customary international law. In Scovazzi’s opinion, an evolutionary trend is
developing in present customary international law according to which claims relating to
movements of cultural properties should be addressed in order to achieve an equitable
solution, taking into account all the relevant circumstances. To achieve such solutions,
Scovazzi argues, non-adversarial procedures, such as negotiation, mediation or concili-
ation, should be put in place. Like Scovazzi, Gyooho Lee addresses the question of resti-
tution. Lee’s article focuses on the context of Korea and the restitution of stolen cultural
property though the application of foreign domestic public law or of private international
law. Lee identifies four challenges for the Korean legal community to address in order to
achieve the successful restitution of stolen cultural property.

Addressing tangible heritage like Lee, Maria Alexandrova focuses on the challenges
of identifying objects as cultural heritage. Within the framework of the WH Convention,
Alexandrova highlights the differences between UNESCO practice in adding temporally
recent sites to the WH List and the Russian legislative framework, under which objects
must reach a specific age before they can become a cultural heritage object. Alexandro-
va’s analysis seeks to evaluate the optimal balance of public and private interests, as well
the impacts of Russian legislation on the protection of late Soviet and early new Russian
period objects and urban development.

Finally, addressing tangible heritage, like Lee and Alexandrova, Tarasco develops
on the relationship between the UNESCO world heritage sites owned by the Italian state
and the profiles of their profitability and sustainability. Tarasco argues that if it is true that
the award of UNESCO site status to a cultural monument is independent, as it should
be, of its economic capabilities, then it is also true that increasing its economic profit-
ability contributes to the achievement of the objectives of the UNESCO Conventions: the
protection and valorization of the cultural heritage object. Hence the need to include in
legislation an obligation to maintain autonomous financial reporting of UNESCO sites,
which today is absent in many State-owned UNESCO sites, which currently do not have
their own accounting and financial autonomy.
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The articles collected in this issue engage with UNESCOQO’s Culture Conventions
and demonstrate some of the diverse relationships between culture and sustainable
development. This issue hopes to contribute to the construction of a coherent and
strong narrative on culture and development and highlight the transversal contribution
of culture across different SDGs and policy areas.

Sincerely,

Guest editor of the issue,

Post. PhD, Tenured Aggregate Professor, University Milan-Bicocca; Contracted
Associate Professor at the Saint-Petersburg State University; UNESCO Facili-
tator, global capacity-building programme for the effective implementation of the
2003 Convention on Safeguarding Intangible Cultural Heritage
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The article states that despite the creation of the UNESCO fund aimed at International assis-
tance by means of which State parties to the Convention for Safeguarding of Intangible Cultural
Heritage, inter alia, can address problems arising from catastrophes and emergencies. How-
ever, the devastating effects of the pandemic on heritage are yet to be expected. Due to the
known recent circumstances, without mobility of people and their mutual contacts, and without
physical access to the built heritage and museums, there will be no income for local people
living in their surroundings. Another problem is related to the intangible expressions of herit-
age due to inevitable economic turbulences subsequent to the pandemic, and even due to the
recent political turmoil caused by various related factors, such as the behavior demonstrated
by different governments while facing the crisis and consequent revolts in many communities
worldwide. While clear solutions for affected heritage following the crisis are still not on the hori-
zon, we may assume that in the near future there will be an increase of interest in environmental
studies. Many will reflect upon the sustainable use of resources and their relevance for herit-
age (such as agrarian heritage, particularly in regard to food security; traditional medicine or
cultural rights and intellectual property in the same context). While there is no doubt that digital
tools for reviewing (tangible) heritage will only progress over time, the question is to what extent
will living experiences of heritage be affordable to people, at least in the forthcoming period.
An adequate response to a global disaster will certainly integrate heritage into policies such as
territorial urban/rural planning and various intersectoral activities, and examples already exist
in projects funded and supported by the European Union. Despite the weakening of available
resources as a result of the pandemic, heritage institutions should also increasingly allow for
more democratic inclusion of communities into the issues of inventorying and safeguarding
heritage, through mechanisms such as participatory mapping and the like.

Keywords: cultural heritage, Intangible Cultural Heritage, emergencies, pandemic, conse-
quences, economic turbulences, response, agrarian heritage, community participation.

Introduction

In these rather monothematic times any deliberation on outcomes of the actual cri-
sis is often at risk of discovering “hot water” and many reflections around the pandem-
ic of COVID-19 may appear annoying and all but original. However, | took that risk and
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challenge to say something obvious, and if possible a little bit beyond that while keeping in
mind the need to prepare myself for some more bad news, if need be.

Anyway, by introducing this approach to anticipate occurences we could only deal with
assumptions about trends that are likely to shape the reality around heritage in the period
immediately following the global crisis caused by the corona-virus. Those trends have not
demonstrated quite measurable parameters so far in the disciplines such as cultural herit-
age, but by reading some global and local economic figures that have been already available
it is possible to anticipate, at least in rough terms, and draw conclusions based on common
sense of how the heritage domain is affected’ and how is yet probably going to be affected.

Now, only a few months since its beginning the devastating effects of the actual pan-
demic on heritage are probably yet to be expected. Logically so, due to the known recent
circumstances; without mobility of people and their mutual contacts, and without physi-
cal access to built heritage and museums there are neither revenues for professionals in
charge of their maintenance and presentation, nor for local people living in their surround-
ings who so far enjoyed earnings from economical activities within heritage clusters. This
is but not some novelty and the already existing adverse effects on economies certainly
affect heritage to some degree, such as losses of jobs, global recession, grave losses for
travel industry worldwide etc. A number of businesses around heritage sites are certainly
not going to be able to start over, at least not that soon. Heritage institutions will not be
able to attract masses of visitors, organize events and draw money from programs, prob-
ably as long as the vaccine for Covid-19 disease is not in wide public use.

1. UNESCO and disasters

And it is important to note that the UNESCO have treated this kind of problems well
ahead. Numerous local disasters worldwide (armed conflicts, natural catastrophes) that
in turn had affected heritage over many years fed into the pool of experiences that served
for drafting various legal documents, publications, plans for response and subsequent
actions in the field. As i have been mostly involved with the programs dedicated to intan-
gible cultural heritage | shall recall the most noteworthy recent activities in this field. One
of the latest respective events occurred in 2019 as the UNESCO secretariat for intangible
cultural heritage launched the expert meeting that concluded in drafting the summary re-
port on principles and operational modalities of dealing with intangible cultural heritage
in emergencies2. Dual role of intangible cultural heritage is there considered, as heritage
possibly affected by emergencies, but also heritage as a tool to help relief of communities
during and after emergency situations. In the document there is by no means an exhaus-
tive list of actions, but rather the core principles that can be adapted to local contexts.
The term “emergencies” is to be understood to include both conflict situations and dis-
asters caused by natural and human-induced hazards. The report also emphasizes the
clear links between tangible and intangible heritage “insomuch as attack on one is often
associated with the attack on the other”s.

T We can follow the links indicating some organized efforts internationally to estimate possible dam-
ages, such as: https://www.europanostra.org/europa-nostra-launches-wide-consultation-on-the-im-
pact-of-covid-19-on-the-heritage-world, or https://www.canada.ca/en/conservation-institute/services/
conservation-preservation-publications/canadian-conservation-institute-notes/caring-heritage-collec-
tions-covid19.html (accessed: 18.12.2020) and https://www.iccrom.org/heritage-crisis-covid-adverse-
economic-impacts (accessed: 18.12.2020).

2 See: https://ich.unesco.org/en/news/what-to-do-for-intangible-cultural-heritage-in-emergen-
cies-13214; https://ich.unesco.org/en/Decisions/14.COM/13 (both accessed: 18.12.2020).

3 Ibid.
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Another UNESCO instrument related to intangible cultural heritage and available for
cases of emergencies has been taking effect through the mechanism of International As-
sistance®. The related fund is available to state parties to the Convention for safeguarding
of intangible cultural heritage. It can, inter alia, tackle problems arised by various catas-
trophes and disasters. My strong impression is that this mechanism has been rarely uti-
lized if we take in account possible benefits it can bring to the member countries.

Among the most recent and relevant UNESCO responses to disasters affecting herit-
age is the web survey among its colleagues that resulted in the web platform on “Living
Heritage experiences and the COVID — 19 pandemic”: Living heritage as a source of re-
silience and recovery during crisis®. There are cases of online activities and use of digital
tools to enhance safeguarding heritage in the period of pandemic in many countries. But
there are also interesting experiences from the cases by engaging audiences, such as the
fascinating account on living heritage in Flanders, Belgium® and how communities adapt
to the situation thereby developing new living heritage forms. And the most recent action
UNESCO — COVID 19 Culture response’ in four key areas: Sharing culture, Assessing the
impact, Support for artists & cultural professionals and Building capacity.

2. A shortlist of damages

The outbreak of pandemic in the first months of 2020 is an unfortunate opportunity
to test the guidelines set out in “Intangible cultural heritage in emergencies”. The actual
global disaster is but a new test for heritage in general. Moreover, it added new elements
on a global scale, whereas the former emergencies mostly affected heritage locally. As a
result, the total reduction of living human contacts brings along in turn absence of living
experiences of heritage, and threatens in turn the livelihood of respective heritage com-
munities. In the meantime many would rely on enjoyment of heritage by means of digital
tools and virtual communication. That is surely not enough, since we are aware of the role
the heritage play in human lives; these technical tools and appliances are rather suitable
to trigger perception and only in part appreciation of heritage.

The particular challenge is facing the heritage institutions. The considerable budget
trimmings subsequent to this crisis will affect their operations, in particular in countries
where governments do not understand long term effects of investing in the sphere of
culture and heritage®. Needless to say what kind of consequences we can expect as we
recently learned that the Ethnographic Museum in Belgrade, being the focal point for in-
tangible cultural heritage and ethnographic fieldwork in Serbia, would receive exactly zero
dinars (0) for the field research in 2020.

And that is not all. Beyond healthcare concerns and immediate economic and social
effects the actual crisis unleashed numerous political tensions around the world. | dare
say, hand in hand with the virus pandemic the world experiences another pandemic of
mistrust in official versions ranging from health care requirements (e. g. vaccination, lock-
down) across many other aspects of public service management of the emergency situa-

4 See: https://ich.unesco.org/en/requesting-assistance-00039 (accessed: 18.12.2020).

5 See: https://ich.unesco.org/en/news/unesco-launches-platform-on-living-heritage-and-the-cov-
id-19-pandemic-13263 (accessed: 18.12.2020).

6 See: https://ich.unesco.org/en/living-heritage-experience-and-covid-19-pandemic-01124?id=
00084 (accessed: 18.12.2020).

7 See: https://en.unesco.org/covid19/cultureresponse (accessed: 18.12.2020).

8 The case from Serbia shows that the Ministry of culture was deprived from the previously allocated
budget amount due to the outbreak of the pandemic of Covid-19: http://www.seecult.org/vest/o-pomoci-
za-umetnike-u-narednoj-rundi-budzet-za-kulturu-smanjen (accessed: 18.12.2020).
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tion (such as fear of overall surveillance); mistrust of various intensity depending on level
of faith the people place in their respective country governments.

What does it have to do with heritage? Perhaps not an immediate reference; however,
let us think twice: decisions on (primarily tangible) heritage have been always up to the
authorities®. How shall various communities of the near future respect heritage interpreta-
tions delivered by authorities if they tend to believe lesser and lesser in official interpreta-
tions in general? Maybe this is an issue and trouble already brought about with develop-
ment of civil society. Indeed it appears to be easier with material or tangible heritage in this
regard: there are no big disputes over who erected a fortress in some distant past and to
whose warrying sides the builders belonged back then: the monument testifies of univer-
sal human creation regardless of conflicting parties once upon a time. However, closer to
the present time the heritage (and primarily intangible heritage) is subject to different in-
terpretations and estimates of its value. The discipline culture of memory adds nowadays
a lot to multiple voices that contribute to interpretations of heritage. Truth for the will,
reservations and criticisms caused by different attitudes in this field have been constantly
airing long before the pandemic. And now it is taking effect more than ever.

Another issue, the prior unprecedented expansion of digital tools and social media
certainly contributed immensely to this polyphony and plurality of (theoretically, possibly
equally valued) interpretations. That is undoubtedly going to leave a mark on interpreta-
tions of cultural heritage™ and respective identities. Authorities do not avail of exclusive
access to media any more, though they still control the most influential ones.

And what about virtual pieces of digital culture (messages or posts) that have been
overflowing our apps daily — will they be considered elements of intangible cultural heritage
soon? As we know the communities in Finland and Germany already initiated Demoscene —
the art of digital coding to be nominated to the UNESCO international lists lately’®. Among
the outcomes of the current pandemic — albeit not a novelty in form — is a series of postings
from various social media and networks, this time with the topic of the pandemic. Some of
them distinguish themselves by a comic content, such as funny coronisms', some of them
however being quite subversive in nature, thereby reaching beyond the pandemic only and
revealing political agendas'*. Since the latest technology is taking over a great deal of hu-
man communication nowadays it is not oddly to expect that digital contents are going to
enter the realm of (intangible) heritage at some point — sooner or later.

9 Blake J. On defining the cultural heritage // The International and Comparative Law Quarterly. 2000.
vol. 49, no. 1. P.68.

0 There are numerous works that endeavor to unravel complex interplay between heritage and
memory, such as: Critical perspectives on cultural memory and heritage: construction, transformation and
destruction / ed. by V. Apaydin. London: UCL Press, 2020. The following papers, too: Whitehead C., Bozo-
glu G. Heritage and Memory in Europe: a review of key concepts and frameworks for CoHERE // Critical
heritages (Co-HERE). Newcastle University, 2017. P.2-23; Viejo-Rose D. Cultural heritage and memory:
Untangling the ties that bind // Culture & History Digital Journal. 2015. Vol. 4, no. 2. P. 1-13.

" The topic is well elaborated in the case studies in the book: Giaccardi E. Heritage and social media:
Understanding heritage in a participatory culture. London: Routledge, 2012. See the respective considera-
tions in the chapter dedicated to Social Practice.

2 See: http://demoscene-the-art-of-coding.net (accessed: 18.12.2020).

3 A colloquial name for such postings as used in Serbia, and probably elswhere, too. The relevant
text is published in the Serbian magazine Politika: http://www.politika.rs/sr/clanak/453398/Smeh-pod-
maskama (accessed: 18.12.2020). Even some museological activities on collecting relevant items related
to Corona-visrus are reported to take place. See: https://theconversation.com/us/topics/museums-1517
(accessed: 18.12.2020).

4 See: https://www.cidob.org/en/publications/publication_series/opinion/seguridad_y_politica_
mundial/coronavirus_infodemics_and_disinformation (accessed: 18.12.2020).
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3. Other responses

There are certainly way more questions than answers while facing realities post COV-
ID-19 and its impacts. If we take in consideration these complex realities and circumstances
that in various ways concern heritage it is clear that there are (yet) no prescriptions or even
guidelines as to how to act for the benefit of heritage following the pandemic. The UNESCO
does advocate the significance of this approach, but it is the question of how far it can bal-
ance between not only cultural but political agendas of particular countries. While being
funded by these state parties, i am afraid one day the UNESCO might end up in the crossfire
while pursuing its mission the way the World Health Organization is exposed to now.

We certainly need to follow some global trends that will likely recognize multiple ben-
efits of heritage.

As regards intangible cultural heritage i think there is going to be an increased at-
tention to environmental studies and related heritage expressions. For example, agrarian
heritage'® may gain on significance, while economies will have to adapt and diversify ag-
ricultural production following the global recession caused by the pandemic of COVID-19,
but also given the previous devastations caused by some adverse effects of the green
revolution and similar trends. The principle of food and nutrition security underlies another
actual argument, involving actions aimed at eradication of poverty and hunger, as already
envisaged by the 2030 Sustainable Development agenda'”.

| guess the voices are going to be in turn louder as to the topic of traditional/alterna-
tive medicine'®, too. At the first place we should welcome any inventorying and mapping
efforts as regards traditional and indigenous methods. The reason is more than obvious
over these days, especially in view of the mentioned global mistrust in institutions. There-
fore healthcare institutions are expected to include and allow for multidisciplinary views
and more flexible approach beyond interests of particular pharmaceutical companies, just
to name one of the globally most neuralgic points’®.

Itis important to emphasize a strong communitarian and social impacts of traditional
medicine. One integral apprroach to healthcare includes the issues such as legal
protection of rights of patients to choose not only safe and efficient methods, but also
culturally acceptable and economically affordable way of self-healing. Though widely
practiced (among the poor and rural population, for example) the traditional medicine
is rarely integrated in public policies.

Indeed, a strengthened intersectoral cooperation can demonstrate that heritage re-
ally matters for economic and social development.

5 See: https://www.who.int/news-room/detail/23-04-2020-who-reports-fivefold-increase-in-cyber-
attacks-urges-vigilance (accessed: 18.12.2020).

6 See the example of the concept as elaborated by the governmental agencies in Holland: https://
english.cultureelerfgoed.nl/publications/publications/2015/01/01/heritage-as-an-aspect-of-the-com-
mon-agricultural-policy (accessed: 18.12.2020). Another contribution within the framework of Sustainable
Development is available in the book: Koohatkan P., Altieri M. A. Forgotten Agricultural Heritage: Recon-
necting food systems and sustainable development. London: Routledge, 2017. The paramount public
document: Howard P., Puri R., Smith L. J., Altierri M. Globally Important Agricultural Heritage Systems:
A Scientific Conceptual Framework and Strategic Principles. Available at: http://www.fao.org/3/ap025e/
ap025e.pdf (accessed: 18.12.2020).

7 See: https://sustainabledevelopment.un.org/?menu=1300 (accessed: 18.12.2020).

8 See: Riordan A., Schofield J. Beyond medicine: Traditional medicine as cultural heritage // Inter-
national Journal of Heritage Studies. 2015. Vol.21. P.280-299.

9 Among the numerous case studies see: Russel L. B. Who steals indigenous knowledge? // Pro-
ceedings of the Annual Meeting. Cambridge University press (on behalf of American Society of Interna-
tional Law). 2001. Vol. 95. P. 153-161.
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In the wake of expected consequences and responses there is probably going to oc-
cur some higher degree of democratization of cultural heritage? in general. It is because
institutions only will not be able to cover all aspects of heritage identification and research,
in particular in the immediate period upon the actual pandemic. They will be forced to in-
clude communities in their activities more than ever?'. So among the methods there will be
a stronger emphasis on actions such as participatory mapping??, inclusion of volunteers
etc. The local communitarian interests will be further promoted through social media out-
reach and digital networks.

The role of legal expertise in all those activities will only rise in time. For one, the many
of UNESCO legal documents (treaties, conventions, recommendations etc.) deal exactly
with responses to disasters and emergency situations. The same stands for intellectual
property issues, the topic that has been otherwise very “hot” all over the world in the re-
cent period. And what i consider we need to integrate more is the issue of cultural rights2?
and how to give voice to marginal, indigenous communities and various minorities2* so as
to reduce their pressure on institutions on one hand, but also to mitigate their frustrations
of being underrepresented and ignored.

During times of disruptive changes as we are currently experiencing we certainly
need increased moral re-considerations and new procedures. Even beyond strictly legal
statements we shall desperately need ethical codes of various kinds (regulating behavior
betw. experts and communities) where legal expertise is essential or even crucial.

Of course, among the policies that will come to the forefront the investments in edu-
cation occupy the critical importance. At least we know well in Serbia how it feels like to
have a good educational system destroyed, thereby transforming many communities into
ready-made consumers of “reality” programs. How to identify and recognize (a socially
desirable) heritage is yet going to be our big common concern.

I may also assume that some actual policies of EU will further integrate (intangible)
cultural heritage increasingly, such as territorial functional planning?® for both urban and
rural settlements, creation of smart cities, cultural routes, etc. And, of course the same
stands for opportunities enacted by heritage tourism, creative industries etc.

Conclusions

| addressed some of the most significant short-term outcomes and impacts of the
pandemic COVID-19 on heritage, in particular on intangible cultural heritage. The effects
may be more or less immediate, some global impacts may not refer to the field of heritage
directly, but the various factors together still affect heritage in medium and longer term.
As we can see the UNESCO has prepared some adequate responses in its own domain.

20 See for example: The ICOMOS Declaration. Available at: https://whc.unesco.org/en/news/1767
(accessed: 18.12.2020).

21 The statement primarily refers to intangible cultural heritage; among the relevant papers i would
recommend: Proschan F. Community involvement in valuing and safeguarding intangible cultural heritage
// Reflections on cultural heritage theories and practices / eds K. Van Balen, A. Vandesande. A series by the
Raymond Lemaire International Centre for conservation, KU Leuven, 2015. P. 15-21.

22 | a Frenierre J. Mapping heritage: A participatory technique for identifying tangible and intangible
cultural heritage // International Journal of the Inclusive Museum. 2008. Vol. 1, no. 1. P.97-104.

23 See: https://unesdoc.unesco.org/ark:/48223/pf0000001194 (accessed: 18.12.2020).

24 See: Stamatopoulou E. Cultural rights in international law. Article 27 of the Universal declaration of
human rights and beyond. Leiden; Boston: Martinus Nijhoff, 2007. P.41, 70, 163-170.

25 The subject is well represented within the policies of European Union. See: Bold J., Pickard R.
(eds) An Integrated approach to cultural heritage // The Council of Europe’s technical co-operation and
consultancy program. Strasbourg: Council of Europe. P.67-79. See also: Territorial heritage and develop-
ment / ed. by J. M. Feria. CRC Press Taylor & Francis group, 2012.
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Few people could know at the moment about the wider economic and social
consequences of the global standstill caused by the pandemic. Certainly that the
heritage systems are yet going to get affected and it is not likely to expect a considerable
funding of cultural operations in near future unless relevant activities be carried out in
the context of response to the crisis or development projects.

However, with a proactive attitude it is possible to mitigate the trends that are
otherwise inevitable. | started from the assumption that almost any problem, however
overwhelming it be, may in turn reveal some new opportunity.
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Hacne,qme: KaK OCTaTbCA pesieBaHTHbIM nocsie BUPyCHOro Kp|/|3|/|ca?
C. CpeykoBud

Ana umtupoBaHusa: Sreckovi¢, Sasa. Heritage: How to remain relevant following the virus crisis?
// MNpaBoeneHue. 2020. T.64, N2 1. C. 15-22. https://doi.org/10.21638/spbu25.2020.101

B ctatbe oTmedaeTcs, 4To, HecMoTpsi co3aaHue B pamkax FOHECKO doHpaa, npeaHasHayveH-
HOTrO OJ11 OKa3aHUst MeXayHapoaHOW nomMoLum, 6rnarogaps KOTOPOK rocyaapcTea — y4acTHUKU
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KoHBeHUuM 06 oxpaHe HemaTepuasibHOro KyfbTYPHOIO Hacneams, B YacTHOCTU, MOTyT peLuaTb
npo6sembl, BO3HMKaOLWME B pe3ysibTate katacTpod M Ype3BblHaMHbIX CUTYaLMA, CTOUT OXU-
[aTb paspyLlUnTeNbHbIX GaKkTUHEeCKMX MOCNEACTBUI NaHAeMUU AAsi KyJbTYPHOrO Hacneaus.
B cuny n3BecTHbIX B nocnenHee BpemMsi 06CToATeNbCTB — 683 MOOUNBLHOCTU NIIOAEN U UX B3a-
VIMHbIX KOHTaKTOB, @ Takxe 6e3 ¢dun3myeckoro OocTyna Kk MatepnasbHOMy Hacneauo n Myae-
M — Y MECTHbIX XUTENEN, XMBYLLMX B OKPECTHOCTSX NOA0OHbIX 0ObEKTOB, He ByAeT HMKaKMX
noxonos. pyras npobnemMa cesidaHa ¢ HemartepuasibHbIM BlpaXkeHnemM Hacneans n3-3a Hems-
BHEXHbIX 9KOHOMUYECKMX NOTPSACEHWI, MOCNEeN0BaBLUMX 32 NaHOAEMUEN, U laxXe N3-3a HEAABHNX
NOSINTUYECKNX NOTPSICEHWNIA, BbI3SBAHHbBIX PA3/IMYHBIMU CBSA3aHHLIMU C HEl dpakTopamMu, TakKumm
Kak noBeaeHue, NPOAEMOHCTPMPOBAHHOE Pa3NINYHBIMU NPABUTENLCTBAMMU B YCIOBUSAX KPU3U-
ca, 1 nocneaoBaBLIne 32 3TUM OYHTbI, BCMbIXHYBLUME MO BCEMY MUPY. XOTSH YETKUX PELUEHUA
npo6sieM nocTpagabBLLero nocsie Kpusnca Hacneams Bce elle He BblpaboTaHO, aBTOp CTaTbu
npeanonaraert, 4To B 6amxkainiiem OyayLiem Bo3pacteT MHTEPEC K 3KONOrMYeckKnm nccrnenosa-
HUAM, MHOTME ByayT pa3MblLIATb 00 YCTONYMBOM MCMOJIb30BAHMM PECYPCOB U X 3HAYMMOCTU
ONs Hacneous (Hanpumep, arpapHoe Hacneame, 0COOEHHO C TOYKM 3PEHMUS MPOAOBOJILCTBEH-
HOI ©6e30MacHOCTU; TpaauLUMOHHAs MeauuMHa U KynbTypHble npaBa U MHTeNNekTyanbHas
COBCTBEHHOCTb B TOM X€e KOHTEKCTe). HECOMHEHHO, LMbPOBbLIE NHCTPYMEHTLI AJ151 03HAKOMJIe-
HUSA C Hacneguem co BpeMEHEM CTaHyT NNLLb NporpeccrnpoBaTb. Bonpoc 3aknoyaeTcs B TOM,
HACKOJIbKO XMBOW ONbIT KYNbTYPHOIO Hacneaus okaxeTcst 4OCTYMEeH NI0ASM, Mo KpanHen Mepe
B NpencTosiwmin nepuod. AneksaTtHoe pearmpoBaHme Ha rnobansHoe 6eacrtene, 6e3yCcroBHO,
[O/MKHO BKJOYATb KySbTYPHOE Hacnegue B Takue cTtpaTernun, Kak TepputopuanbHoe ropon-
ckoe/cenbckoe NiaHMpoBaHVe 1 pasnnyHble MeXCEKTOPasibHblie MePOoNpUsATUS, 1 NoaobHbIe
NpUMepbI yXe UMeloTCs B IpoekTax, GUHaHCUPYeEMbIX 1 MOALEPXMBaEMbIX EBponeincknm coto-
30M. HecMoTpst Ha ocnabfieHre NMEIOLLIMXCA PeCcypCcoB B pesysbrarte naHAeMUn, MHCTUTYThI
KYNbTYPHOIO Hacneaus A0JSKHbl TakXe BCe yalle gornyckartb 6onee AeMokpaTnieckoe BKIIO-
YeHMe MEeCTHbIX OOLLMH B BOMPOCHI MHBEHTAPM3ALLMM N OXPaHbl 3TOr0 HacNeanst C MOMOLLbIO
TakMx MexXaHU3MOB, Kak COBMECTHOe kapTorpadupoBaHue 1 T. .

KroueBbie c/i0Ba: KynbTypHOE Hacnegme, HemarepuanabHOE KynbTypHOE Hacneaue, Ype3Bbl-
yanHble CcuTyaunn, naHoemud, nocnenctend, sKOHOMU4eckmne noTpsaceHnd, pearnposaHue,
arpapHoe Hacnegue, yyactvme o6LNH.

Cratbs noctynuna B pegakumio: 30 nions 2020 r.
PekomeHpoBaHa B nevatb: 23 nekabps 2020 r.

CpeukoBuy Cala — 6akanaBp Hayk B 06/1aCTV 3THOMOMN U aHTPOMOJSIOTMK, My3€MHbIN COBETHUK,

OTHorpaduueckuii mysein, Cepbusi, 11000, Bearpax, CTyaeHuyeckuii np., 13; sasasrec@gmail.com
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According to the Convention for the Safeguarding of Intangible Cultural Heritage (ICH), social ac-
tors are at the core of the ICH. Article 2 proposes a subjective, creative and dynamic definition of
heritage based on community, groups and individuals (CGls), highlighting a spiritual connection:
ICH safeguarding must respect the “sense of identity and continuity” of CGls — the main actors in
the process of heritage transmission. This community-based vision of heritage is developed in the
text of the Convention, the Operational Directives, and reinforced since 2016 by the Twelve Ethi-
cal principles introduced in the Basic Texts. A Convention is much more than a text: it determines
political, social and cultural contexts, as well as processes of change. A normative tool conceived
as guidelines for governments, permeates social life, becoming a framework for the actions and
evolution of civil society. This article reflects on the following case study: the “Tocati Programme
for the Safeguarding of Traditional Games and Sports” (TGS). The programme started in Verona,
Italy in 2003, connecting a network of communities and building relationships through the organi-
zation of an international event: The “Tocati Festival of Games in the Streets”. From the beginning,
this social movement has strengthened the support of institutions at different levels, connecting
people, communities and living traditions with representatives of institutions, researchers, art-
ists and policymakers. The cultural association coordinating Tocati, Associazione Giochi Antichi
(AGA) met the UNESCO ICH Convention in 2007. The author examines what has changed in the
framework of the Convention in regard to the history of a community-based process and how
the Tocati experience contributes to the effective implementation of the Convention today. An
attempt is made to identify the key factors, actors and steps of the Tocati cultural, social and
political process. This is a story that improves our understanding of the role of civil society in the
complex, often conflictual and powerful dynamic of heritage-making.

Keywords: community, civil society, traditional games and sports, Intangible Cultural Heritage,
safeguarding, community participation, UNESCO.

1. Need of community and civil society creativity

These journeys in the foreign lands of which a so-
ciety is made up... indeed, culture can be compared to
this art, conditioned by places, rules and data; it is a
proliferation of inventions in confined spaces.

Michel de Certeau. Avant-propos a La culture au
pluriel (1980)"

In the particular time we are living, during the Covid 19 pandemic, taking the time
to question the “need of community”2 in our society is more pertinent than ever. In this

Valentina Lapiccirella Zingari — PhD Cultural Anthropologist, UNESCO Intangible Cultural Heritage
Accredited Facilitator, 16, Strada di Palazzavelli, Siena, Sovicille, 53018, Italy; vzingari@gmail.com

' De Certeau M. La culture au pluriel. Paris: Union Générale d’Editions, 1974. P. 13.

2 See: Bauman Z. Community, seeking safety in an insecure world. Polity Press, Cambridge 2001. In
the introduction, An Ouverture, Bauman affirm: “Words have meanings. Some words, however, also have a
feel. The word ‘community’ is one of them” (Ibid. P. 1).
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time of disruption, with museums, theatres and other “places of culture” closed, we are
missing, and, therefore, looking for, a new imaginary of cultural heritage, focussed on
the creativity of everyday life and civil society experiences. We need to be surprised by
this creativity.

Around us in many sociopolitical exchanges, the word “community” is everywhere in
several forms: loss of community, need of community, sense of community and individual
responsibility in the community, are all common key-words. During the lockdown, con-
fined in our individual spaces, we are also taking time for new reflections on the values of
social life. Moreover, to respect the Covid 19 norms, following the recommendations of the
scientific community for human health, generates common behaviors. In a time of emer-
gency, norms show their necessity, limits and potential. This process has disclosed with
surprising clarity how crucial it is to think and act in terms of cooperation and interconnec-
tion at the scale of the planet. Is the global framework of international Conventions getting
more pertinent than ever in a context of global awareness-raising of ecological, economic,
social and cultural challenges?

Several centuries ago, William Shakespeare told us: “There are more things in Heaven
and Earth, Horatio, than are dreamt of in your philosophy” (Hamlet, Act 1, Scene 5). In the
1970s, Michel De Certeau, evoked “these journeys in the foreign lands of which a society
is made up... indeed, culture can be compared to this art, conditioned by places, rules
and data; it is a proliferation of inventions in confined spaces”. Inviting us to turn toward
an anthropology of everyday life, stating that “Everyday life is dotted with wonders”: an
extraordinary repertoire of unpredictable answers.

The civil society living projects and realisations has been, for me as a researcher in
Human Sciences, a source of surprises and permanent challenges. Communities need
our time and care. We need their experiences, struggles and wisdom: the living heritage
of Humanity they embody and will to transmit to future generations.

In a recent letter, accompanying the UNESCO survey on Intangible Cultural Heritage
(ICH) during the pandemic we find the word disruption. The letter ends recalling that: “at
the same time we are seeing how living heritage can be a source of resilience in such dif-
ficult circumstances, as people continue to draw inspiration, joy and solidarity from prac-
tising their living heritage”s.

In this complex and difficult global context, we are discovering how ICH — embod-
ied in gestures, language and oral traditions, traditional games and food heritage, social
practices and rituals — sustains people and communities in everyday life, as a source
of resilience. This helps us to a new understanding of the meaning of ICH as Heritage
that “communities, groups and individuals” constantly produce, connecting memory and
creativity across the world.

2. Time of communities: Intangible Cultural Heritage
and community participation

Everyday life is dotted with wonders.
Michel de Certeau. L’invention du quotidien ( 1994)

Starting this reflection on the relation between social life and norms, | wish to give
visibility to some key concepts emerging from the text of the UNESCO Convention for the
safeguarding of Intangible Cultural Heritage (2003 Convention) and the literature on com-
munity participation in the process of heritage-making. | will adopt the vision of Heritage

3 See: Living heritage experiences and the COVID-19 pandemic. Available at: https://ich.unesco.
org/en/living-heritage-experiences-and-the-covid-19-pandemic-01123 (accessed: 20.09.2020).
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as a cultural process, in which historical and cultural narratives and meanings are created
and recreated*: a space of negotiation and compromise between different powers®, and a
question of human rights.

The 2003 Convention is a normative tool, and legally-binding. Beyond the text, in-
spired by its words, its social meaning speaks the diverse and universal language of
dreams, at work in human actions, transforming ideals in socio-political tools. What is
the place/position of “communities, groups and individuals”, the human beings, in this
inspiring text? The question of community engagement in heritage identification and
definition is central in the Convention and the 12 Ethical principles, today integrated in
the Basic Texts of the Convention®. It is the core of the ICH definition, where “community
sense of identity and continuity” is the key-factor legitimating the process of heritage-
making.

Article 2 — Definitions

For the purposes of this Convention

1. The “intangible cultural heritage” means the practices, representations, expressions,
knowledge, skills — as well as the instruments, objects, artefacts and cultural spaces associ-
ated therewith — that communities, groups and, in some cases, individuals recognize as part of
their cultural heritage. This intangible cultural heritage, transmitted from generation to genera-
tion, is constantly recreated by communities and groups in response to their environment, their
interaction with nature and their history, and provides them with a sense of identity and continu-
ity, thus promoting respect for cultural diversity and human creativity.

Itis the main reference for any safeguarding activities, first of all the inventories of ICH.

Article 11 — Role of States Parties

Each State Party shall:

a) take the necessary measures to ensure the safeguarding of the intangible cultural her-
itage present in its territory;

b) among the safeguarding measures referred to in Article 2, paragraph 3, identify and
define the various elements of the intangible cultural heritage present in its territory, with the
participation of communities, groups and relevant non- governmental organizations.

Article 15 of the 2003 Convention, is fully devoted to this crucial question.

Article 15 — Participation of communities, groups and individuals

Within the framework of its safeguarding activities of the intangible cultural heritage, each
State Party shall endeavors to ensure the widest possible participation of communities, groups
and, where appropriate, individuals that create, maintain and transmit such heritage, and to
involve them actively in its management.

Taking into account the Operational Directives (O. D.) of the 2003 Convention?, a liv-
ing text evolving over time at the rhythm of the UNESCO ICH Convention statutory meet-

4 See: Smith L. Heritage and its Intangibility // Skounti A., Tebbaa O. On the Intangibility of Cultural
Heritage. Rabat, Marrakech: UNESCO Office, 2011. P. 11-21.

5 In reference to the presentation of Riecks Smeets, in the framework of the First Forum of ICH
researchers, Paris 2012. Available at: https://www.culture.gouv.fr/Sites-thematiques/Patrimoine-eth-
nologique/Soutien-a-la-recherche/Colloques-seminaires-et-journees-d-etude/2012/9e-Journee-
du-Patrimoine-Culturel-Immateriel-Premier-Forum-de-chercheurs-du-PCl-a-la-Maison-des-Cultures-
du-Monde (accessed: 20.09.2020).

6 See: Text of the Convention for the Safeguarding of the Intangible Cultural Heritage. Available at:
https://ich.unesco.org/en/convention (accessed: 20.09.2020).

7 See: Operational Directives for the implementation of the Convention for the Safeguarding of the
Intangible Heritage. Available at: https://ich.unesco.org/en/directives (accessed: 20.09.2020).
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ings, we find the concept of community participation substantiated by concrete indica-
tions, aiming to translate into practice the ICH concepts. O. D. 79 and 80 recommend
the establishment of cooperation and coordination mechanisms, assuring the widest and
effective participation of communities, groups and individuals

79. Recalling Article 11 (b) of the Convention and in the spirit of Article 15 of the Conven-
tion, the Committee encourages States Parties to establish functional and complementary co-
operation among communities, groups and, where applicable, individuals who create, maintain
and transmit intangible cultural heritage, as well as experts, centres of expertise and research
institutes.

80. States Parties are encouraged to create a consultative body or a coordination mecha-
nism to facilitate the participation of communities, groups and, where applicable, individuals, as
well as experts, centres of expertise and research institutes, in particular in:

a) the identification and definition of the different elements of intangible cultural heritage
present on their territories;

b) the drawing up of inventories;

c) the elaboration and implementation of programmes, projects and activities;

d) the preparation of nomination files for inscription on the Lists, in conformity with the
relevant paragraphs of Chapter 1 of the present Operational Directives;

e) the removal of an element of intangible cultural heritage from one List or its transfer to
the other, as referred to in paragraphs 38-40 of the present Operational Directives.

0. D. 81 and 82 recommend capacity building of communities and measures to raise

the awareness on the values of ICH.

81. In conformity with the provisions of Articles 11-15 of the Convention, States Parties
shall undertake appropriate measures to ensure capacity-building of communities, groups and,
where applicable, individuals.

82. States Parties shall take necessary measures to raise the awareness of communities,
groups and, where applicable, individuals regarding the importance and value of their intangi-
ble cultural heritage, as well as of the Convention, so that the bearers of this heritage may fully
benefit from this standard-setting instrument.

0. D. 86 encourages the development of networks composed by communities, ex-

perts, centres of expertise as well as joint and interdisciplinary approaches, in relation to
“elements of ICH they have in common”.

86. States Parties are encouraged to develop together, at the subregional and regional
levels, networks of communities, experts, centres of expertise and research institutes to de-
velop joint approaches, particularly concerning the elements of intangible cultural heritage they
have in common, as well as interdisciplinary approaches.

Integrating this “community, groups and individual” level, the Non-Governmental

Organisations (NGO) accreditation system is an important framework proposed by the
Convention for an effective involvement of civil society in the fabric of heritage. It directly
and openly connects NGO worldwide with the ICH Secretariat, without any filter by State-
parties, involved in a later stage in the accreditation procedure via the Evaluation Body
recommendations and the Intergovernmental Committee decisions.

26

90. In conformity with Article 11 (b) of the Convention, States Parties shall involve the
relevant non-governmental organizations in the implementation of the Convention, inter alia
in identifying and defining intangible cultural heritage and in other appropriate safeguarding
measures, in cooperation and coordination with other actors involved in the implementation of
the Convention.
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The NGO mediation role is analysed in some scientific publications as crucial for the
empowerment of the community to achieve effective participation in the ICH safeguarding
process®. Civil society organisations play an essential role, as often the same communi-
ties, composed by practitioners and bearers of ICH, can organise themselves under asso-
ciative forms. A multiplicity of different modalities is possible, also in the framework of the
crucial mechanism of NGOs-ICH accreditation system. Operational Directive 108 affirms
that Community centres and associations that are “created and managed by communities
themselves” can play a vital role in supporting the transmission of ICH.

Community centres and associations that are created and managed by communities
themselves can play a vital role in supporting the transmission of intangible cultural herit-
age and informing the general public about its importance for those communities. In order
to contribute to raising awareness about intangible cultural heritage and its importance,
they are encouraged to:

a) be used by communities as cultural spaces in which their intangible cultural herit-
age is safeguarded through non-formal means;

b) be used as places for transmitting traditional knowledge and skills and thus con-
tribute to intergenerational dialogue;

c) serve as information centres about a community’s intangible cultural heritage.

In chapter VI of the Operational Directives, devoted to the safeguarding of ICH and
Sustainable Development at the national level, a large set of key words are used as con-
crete tools for collaborative actions. O. D. 170 and 172 underlines the value of research
made by “communities and groups themselves”, recommending, at the same time, to fa-
cilitate cooperation with relevant experts, cultural brokers and mediators through a partici-
patory approach, to sustain safeguarding efforts.

Let us take a rapid overview of the scientific literature related to ICH and the roles of
heritage professionals and NGOs in the process of heritage-making.

The effective synthesis of Chiara Bortolotto in the book “Le patrimoine culturel imma-
tériel. Enjeux d’une nouvelle catégorie”?, started with an overview on the “participation of
communities” evocating the “desire for community”, identified by Zygmunt Baumann as
main expression of a widespread need of cultural belonging in the contemporary “liquid
society”. Reflecting on the origin and development of the ICH paradigm, this overview rec-
ognises a possible role of experts and researchers as “cultural broker”. In this same book,
Valdimar Hafstein reflects on the social and political uses of the ICH paradigm, focussing
on the process where “references to ICH contribute to a cultural claim that structures the
social field”, affirming that “the Intangible cultural heritage is the community”'. Frédé-
riqgue Maguet analyses the different conception of Democracy, between French universal-
ism and the Anglo-Saxon “right to the differences”, evocating the Axel Honneth analysis of
political philosophy, defining democracy as a “community of communities” .

Mediation, “pragmatic posture”, engagement, sharing authority, advocacy, are the
key-words of an unfolding vision of heritage, which aims to facilitate the understanding of
the “logics of social actors” by listening to their narratives, translating languages and put-
ting in dialogue different levels of social action: between civil society actors, policy-mak-
ers and representatives of Institutions. In the UNESCO documents, we find an interesting
definition proposed by some experts in 2006:

8 See in particular: Jacobs M., Neyrink J., Van Der Zeijden A. UNESCO, Brokers and Critical Success
(F)Actors in safeguarding Intangible Cultural Heritage. Gent: Volkskunde, 2014. P.432.

9 Le patrimoine culturel immatériel. Enjeux d’une nouvelle catégorie / ed. C.Bortolotto. Paris: Edi-
tions de la Maison des sciences de I’'Homme, 2011. P.251.

0 Hafstein V. Célébrer les differences, renforcer la conformité // Ibid. P. 86.

" Maguet F. Limage des communautés dans I’espace public // Ibid. P. 55.
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Communities are networks of people whose sense of identity or connectedness emerges
from a shared historical relationship that is rooted in the practice and transmission of, or en-
gagement with, their ICH2,

This notion of network is even more pertinent in the contemporary evolutions of social
and political life, particularly in the democratic experience of European countries, evolving
in a globalized world. If the UNESCO 2003 Convention opens the way to change, to a new
“time of communities” in the language/practices of cultural policies, the Council of Europe
Framework Convention on the value of Heritage for Society, propose an interesting and
complex definition of “heritage community”.

Article 2 — Definitions

For the purposes of this Convention,

a) cultural heritage is a group of resources inherited from the past which people identify,
independently of ownership, as a reflection and expression of their constantly evolving values,
beliefs, knowledge and traditions. It includes all aspects of the environment resulting from the
interaction between people and places through time;

b) a heritage community consists of people who value specific aspects of cultural herit-
age which they wish, within the framework of public action, to sustain and transmit to future
generations.

In arecent publication, Marc Jacobs observes that “the underlying idea is that of a network
of different actors, both (groups of) living human beings and institutions” 3.

3. “Tocati, a shared programme for the safeguarding
of Traditional Games and Sports”: A relevant case-study
to question the social life/uses of normative tool

There are more things in Heaven and Earth, Hora-
tio, than are dreamt of in your philosophy.

William Shakespeare, Hamlet, Act 1, Scene 5

A concrete community-based project, “Tocati,a shared programme for the safe-
guarding of Traditional Games and Sports”, allows us to reflect on the norm as a tool for
living process and social uses, observing how a community project involves policy-mak-
ers, institutions and other stakeholders at different levels. From the text to the field we can
see, and in this case state, the pertinence of the Convention at work. The Tocati case-
study helps us to reflect on the role of communities, groups and individuals together with
NGOs, experts, mediators and Institutions in the co-creation process of heritage-making,
between the willingness to safeguard ICH in the dynamic and creative sense of heritage
as a common good, as proposed by the 2003 Convention, and the communities claims of
a recognition as cultural actors in the public space. In order to “see the connections”, we
propose looking at the history of Tocati: a civil society process of heritage-making, taking
inspiration in the 2003 Convention as a framework for community-empowerment and a
shared tool supporting a complex networking and safeguarding process.

In the following description we show, in a chronological order, some of the main mo-
ments of the Tocati evolution, keeping in mind the coherence between this experience
and the Operational Directive key-concept and references, which we analysed in section

2 UNESCO-ACCU 2006. Available at: https://ich.unesco.org/doc/src/00034-EN.pdf (accessed:
20.09.2020).

8 Jacobs M. CGls and Intangible Heritage Communities, Museum engaged // Museums and Intan-
gible Cultural Heritage. Towards a Third Space in the Heritage Sector. Bruges: Werkplaats Immaterieel
Erfgoed, 2020. P.39.
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Il. This evolution shows, at the same time, the factors and actors progressively involved in
the ongoing safeguarding process.

In 2002 an informal group of practitioners “born to save a Traditional game (S-cianco-
Lippa)”*, claiming its right to use the public space to practice their traditional game, in
the centre of the Italian historical town of Verona. The first public event, at the local level,
has an unexpected success with an important public participating to this first “Torneo di
S-cianco Citta di Verona” 5.

In 2003 a newly-born cultural association — Associazione Giochi Antichi (AGA) or-
ganised the first edition of “Tocati (in local language, ‘it is your turn’, a popular expres-
sion used during the game), Festival dei Giochi in strada” a national event including a lot
of different traditional games from the surrounding regions and the whole of Italy™. The
festival decides to pay attention not only to the games in itself, but to the communities of
players, practitioners and bearers as cultural actors, considering the traditional game as
an element of local cultures. In this sense, Tocati insists on cultural diversity as a value and
on traditional games as expressions connected with other elements of community’s living
heritage. Traditional games with their diversity connect communities across geographical
distance, building creative cultural bridges".

In 2004, AGA organised the first “Tocati, Festival internazionale dei Giochi in strada —
international festival of games in the streets”. Inviting ludic communities from other con-
text of Italy and Europe to join Verona, sharing diverse living traditions in an open, inter-
connected, creative and innovative vision of heritage as a sociocultural ecosystem based
on a fabric of relationships: the first international network of Tocati is on the road'®. The
event has been an unexpected success, returning the city to its inhabitants while opening
it to the world. AGA, with some relevant efforts, obtained the support of its municipality
and of the Veneto Region for the Festival organisation’. Since the very beginning, with
the “Host of Honour” format, AGA invites a country or region of the world to join Verona
bringing together some main groups practicing traditional games, as well as other ICH
practitioners of this same region: traditional dances, music, crafts and foods transform
the Verona centre in a colourful landscape devoted to the host traditions, highlighting the
values of traditional games and sports as elements of ICH. In this way, Tocati avoids spe-
cialization and professionalisation, with a strong care for the “real” and “authentic” com-
munity-dimension of the invited groups. This same attention is devoted to avoiding any
form of commercialisation of heritage, ensuring the free access of everybody to public
spaces. The sponsors of the Festival cannot impose their brand around the spaces de-

4 This sentence is a citation of the AGA president, Giorgio Paolo Avigo, in several interviews, con-
served in the AGA archives.

5 See the AGA web site and past editions of this local event. Available at: https://www.associazion-
egiochiantichi.it/s-cianco/trofeo-citta-di-verona (accessed: 20.09.2020).

6 See: Tocati Festival Internazionale dei Giochi in Strada. Available at: https://tocati.it/edizioni/
edizione-2003/ (accessed: 20.09.2020).

7 For general literature on traditional games and sports, see: Jeux traditionnels, sports et patri-
moine culturel / ed. by P. Parlebas. Culture et Education. Paris: L'Harmattan 2016. In this same book, see
the article: Joauen G. Jeux traditionels d’adultes et environnement institutionnel. P.39-59. On the Tocati
network case study: Berti F., Zingari V. L. Between similarities and cultural diversities: Intangible Cultural
Heritage meets intercultural education. The example of Traditional Sports and Games // Proceeding of
the first International Conference of the Journal Scuola Democratica. 2009. Vol. lll: Governance, Values,
Work and Future. P.70-76. Available at: https://www.scuolademocratica-conference.net/wp-content/
uploads/2019/11/1st-SD-Conf.-Proceedings-Vol.-3.pdf (accessed: 20.09.2020).

8 See: Operational Directives 79-81.

9 See: Operational Directives 105.b and ¢ “promoting policies for public recognition of bearers and
practitioners of Intangible Cultural Heritage”. See also: https://www.associazionegiochiantichi.it/s-cian-
co/trofeo-citta-di-verona (accessed: 20.09.2020) and the Tocati website, https://tocati.it/ (accessed:
20.09.2020).
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voted to ludic performance: streets and squares are totally free, as in the every-day life of
Italian villages where the communities come from.

In 2006 AGA negotiated the possibility of opening, in a public park of the historical
centre of Verona, which has been a UNESCO World Heritage site since the year 2000, the
“community centre” of the Casa Colombare. From this moment on, AGA has developed
different permanent safeguarding activities, involving a local network of stakeholders to-
gether with schools, universities, museums and policy-makers, while connecting it with
the world, via the international activities of the Festival?. In the Casa Colombare, a grow-
ing diversity of safeguarding activities is permanently in project and in process.

In 2007, the meeting with the European Traditional Games and Sports Association
(AEJEST/ETSGA)?' opened the vision/activity of AGA to a stronger international commit-
ment, and to an “infinity of relationships”. ETSGA is an international network and a plat-
form of exchange, improving the possibilities to develop joint approaches to safeguard-
ing TGS, while encouraging the meeting between critical and interdisciplinary reflections
developed at the regional level and crossing different level of actions?2. In this same pe-
riod, ETSGA is applying for accreditation as an ICH NGO at UNESCO?2. The European
organisation has been involved since the beginning in the UNESCO working groups,
contributing to the process of recognition of Traditional Games and Sports since 1999,
the year of the important declaration of Punta del Est?4. In the framework of the ETSGA
meetings, AGA realizes the contact-points between its vision and the values expressed
by the UNESCO Convention on the safeguarding of Intangible Cultural Heritage. These
international exchanges raise awareness of the importance and originality of the Tocati
project, reinforcing the identity of its community-based vision on safeguarding TGS as
part of living heritage.

In 2008 a first network of ten Italian groups of players met and wrote a “Manifesto”?3,
proposing the criteria defining a “traditional ludic community”, distinguishing these social-
cultural local actors from sportive federations and others actors of the dominant spor-
tive and professionalized environment. It was the starting moment of a community-based
identification and documentation activity across ltaly. This approach precedes the most
recent concerns of the Evaluation Body established by the Convention2®, opening a rich

20 See: Operational Directives 108 and 172.

21 For AEJEST/ETSGA. Available at: https://jugaje.com/?lang=en (accessed: 20.09.2020).

22 See: Operational Directives 86.

23 For the 2003 Convention NGO accreditation system. Available at: https://ich.unesco.org/en/ac-
creditation-of-ngos-00192 (accessed: 20.09.2020).

24 With the Declaration of Punta Del Este, n 1999, UNESCO recognize for the first time Traditional
games and sports as part of cultural heritage of our societies. In 2009, a second Collective Consultation
held in Tehran aims to establish a UNESCO Advisory Committee and to propose a definition, or rather a
definitional framework: “Traditional sport and games are motor activities of leisure and recreation which
can have a ritual character. They are part of the universal heritage diversity. They are practiced in an indi-
vidual or collective manner, deriving from regional or local identity; they are based on rules accepted by
a group that organizes competitive or non-competitive activities. Traditional sport and games dispose of
a popular character in their practice and in their organization, yet if turned into sport tend to be uniform
and institutionalized. The practice of traditional and games promotes global health”. Available at: https://
unesdoc.unesco.org/ark:/48223/pf0000252837 (accessed: 20.09.2020). In the 2003 Convention frame,
the document available at: https://ich.unesco.org/en/social-pracAces-rituals-and-00055 (accessed:
20.09.2020) states that “Traditional sports and games are part of our intangible heritage and a symbol of
cultural diversity of our societies”.

25 See: https://www.associazionegiochiantichi.it/associazione/filosofia/manifesto  (accessed:
20.09.2020).

26 See in particular: the Report of the Evaluation Body on its work in 2018 and 2019. Available at:
https://ich.unesco.org/en/13com (accessed: 20.09.2020),ITH/18/13.COM/1016 (accessed: 20.09.2020).
Intangible Cultural Heritage and Sports. Considering the recent trend with an increasing number of nomina-
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season of participatory experiences of auto-documentation, community-based research
and non-formal capacity-building experiences?’. This nascent community-network is the
object of an original publication, made by AGA in collaboration with its network, devoted
to a trip across ltaly and its ludic cultures: “Italian Traditional games. Trip across ltaly in
play”28. This community-based research was a powerful tool to open, in Italy, a season
of study and research in the framework of Institutional inventories of Intangible cultural
heritage?®.

The shared claim of TGS as cultural activities finds in the ICH Convention a powerful
tool and in the statutory meetings of the Convention a pertinent framework for network-
building activities, empowering the community in its safeguarding efforts. AGA develops a
strong dialogue with the European Traditional Games and Sport Association (ETSGA), ac-
credited NGO by the Intergovernmental Committee for ICH in 2010. In 2014, taking into ac-
count the cultural approach to the safeguarding of TGS as a living and community-based
element of ICH, ETSGA propose to the AGA President to represent the European NGO in
the UNESCO frame. This decision opens a new age in the relationship between AGA and
other accredited NGO, as, inter alia, some Italian NGOs participating on a regular basis in
the Intergovernmental Committees of the ICH UNESCO Convention®°. The ICH NGO Fo-
rum?3', in particular, works like an empowerment platform, bringing together communities,
civil society organisations and different experts active in the ICH safeguarding perspec-
tive, in dialogue with the UNESCO ICH Secretariat and States parties.

In the context of the 2014 Intergovernmental Committee and ICH NGO Forum, a
dialogue born between AGA, other NGOs and some ICH experts, on the pertinence of
the ongoing project of Tocati as a good safeguarding practice®?. In this same period, the
under-use of the Register of Good safeguarding practices was evocated in international
discussions, as a challenge to be faced by States parties of the Convention for the years
to come. Since the first discussions devoted to Tocati, several communities and experts
decided to engage and support the Tocati programme and Festival nomination process
as a good practice for the safeguarding of ICH. The nomination process reinforces the

tions related to sports, the Evaluation Body discussed the boundary between traditional sports and games
and their professional forms. When describing sports in their files, States Parties often focus on explaining
their rules and system of organisation instead of concentrating on their value as cultural practices and the
community roles. Concerns were raised as to whether sports and games are in conformity with Article 2 of
the Convention and with the Ethical Principles for Safeguarding Intangible Cultural Heritage (Principles
1 and 6). The Body concluded that sports and games can be expressions of intangible cultural heritage
when they are community-based practices with a clear cultural meaning and are constantly recreated and
transmitted across generations and when the file focuses on their practice within a local community in a
non-professional environment. The professionalization of traditional sports could undermine their status as
intangible cultural heritage.

27 See: Operational Directives 81, 82, 86.

28 Giochi Tradizionali. Viaggio attraverso I’ltalia che gioca. Associazione Giochi Antichi. Available at:
https://www.ediciclo.it/libri/dettaglio/giochi-tradizionali-ditalia/ (accessed: 20.09.2020).

29 See, in particular: the Lombardy regional inventory. Available at: www.intangiblesearch.eu (ac-
cessed: 20.09.2020). Since 2018 AGA was in charge of a participatory documentation process, together
with 12 ludic communities actives at the regional level.

30 The SiMBDEA ltalian Association is an UNESCO accredited NGO since 2010. Available at: https://
ich.unesco.org/en/accredited-ngos-00331 (accessed: 20.09.2020).

8! See the page of the UNESCO ICH website devoted to the ICH NGO Forum. Available at: https://ich.
unesco.org/en/ngo-forums-00422 (accessed: 20.09.2020).

32 See art. 18 of the 2003 UNESCO Convention. Available at: https://ich.unesco.org/en/convention
(accessed: 20.09.2020).
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network-building, highlighting the connections between ICH and the sustainable develop-
ment perspectives33,

Since 2016 an international symposium “Tocati, a shared heritage” has taken place
in the framework of the Festival every year, bringing together communities, experts and
Institutions from several countries in shared critical reflections, developing and reinforcing
the awareness raising process, while strengthening at the same time the motivations to
work in the perspective designed by the criteria of the Register34. This central and regular
moment devoted to the Tocati international network, reinforce the communities and Insti-
tution’s dialogues: the pillar for the effective implementation of the Convention safeguard-
ing perspectives.

Since 2017 the Tocati network promotes, with the support of the Central Institute for
Intangible Heritage (ICPI) of the Italian Ministry of Cultural Goods and Activities (MiBACT)
and the Cultural Sector of the Veneto Region, a capacity-building process at the national
level: the “days of Intangible” brings together communities of practices, NGOs, experts
and facilitators as part of the UNESCO global network of capacity building, as well as Insti-
tutions at all levels. This national process is strengthening the Italian community network,
together with Institutions at the local, regional and national level33,

In 2018 an experimental inventory process was launched in cooperation with Lom-
bardy Region?®.

In 2019, in the process of preparation of the nomination file, the European partnership
coordinated by the UNESCO Office of the MiBACT, identifies Tocati as a shared coopera-
tion programme, living through a permanent network of communities promoting a wide
range of initiatives at all levels: from the local to the international one, reflecting the criteria
of article 18. The nomination file has been sent to UNESCO in March 2020, during the
Covid19 lock-down, by five States parties of the Convention: Italy (leader partner), Bel-
gium, Cyprus, Croatia and France.

In 2020, a resilient Tocati Festival, supported by new technologies, connected the
Italian communities in a widespread event, in which groups from 17 Italian countries
played simultaneously and live, via streaming, in an extraordinary dialogue with the groups
in presence in Verona. New technologies and social channels have allowed communities
from all over the world to follow and experience the festival together.

This broad international “heritage community” of Tocati is an example of “traditional
ludic communities” connecting with one another and with Institutions, in a growing pro-
cess of awareness raising and empowerment. The Tocati example reveals to what extent
the UNESCO Convention can be a powerful tool to reinforce and improve a community-
based safeguarding strategy, strengthening the capacity of communities to connect with
experts in order to demonstrate the coherence of their approach/story with the “spirit of
the Convention”¥, while reinforcing the institutional trust in this community-based pro-
cess. At the same time, the Convention is a tool for awareness raising of the communi-
ties, who progressively discover the many dimensions of the heritage values of traditional

33 Chapter VI of the Operational Directive is devoted to ICH and Sustainable Development. Available
at: https://ich.unesco.org/en/directives (accessed: 20.09.2020).

34 See: Operational Directives 79-81.

35 See: Operational Directives 81-82, and https://tocati.it/?s=le+giornate+dell%27immateriale (ac-
cessed: 20.09.2020).

36 See: 2003 Convention, art. 12-15 and Operational Directives 80 and 86.

37 The “spirit of the Convention” is a term widely used by both government representatives and rep-
resentatives of communities, NGOs and experts during the meetings of the Intergovernmental Committees
and General Assemblies of the 2003 Convention. See: Jacobs M. The spirit of the Convention. Interlocking
principles and Ethics for safeguarding ICH // International Journal on Intangible Cultural Heritage. 2016.
Vol. 11. P.71-87.
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games and other social practices, engaging in the transmission, at the local as well at the
global level, of their ICH to the new generations.
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YuacTtue 06LIJ,VIH B OXpaHe HeEMaTepunasZibHOIro KynibTypHOro Haciegus

B. J1. 43uHrapw

Ana uutnpoBaHua: Zingari, Valentina Lapiccirella. 2020. Community participation in Intangible
Cultural Heritage safeguarding // NMpaeoseneHune. 2020. T.64, N2 1. C.23-34.
https://doi.org/10.21638/spbu25.2020.102

B cooteBetctBUM C¢ KoOHBeHUMEN 00 OxpaHe HemaTepuanbHOro KynbTYPHOro Hacrneams
(Intangible Cultural Heritage, ICH) couunanbHble cy6bekTbl SIBASIOTCA OTNPaBHOM TOYKOW Ans
onpepenexns ICH. Ctatbs 2 KoHBeHUMW npepnaraet cybbekTMBHOE, TBOPYECKOE U AMHa-
MWYHOE OMpeaesieHne 3Toro Hacneausl, OCHOBaHHOE Ha COOOLLECTBE, rpynnax n MHAMBMAAX
(community, groups and individuals, CGls) n nogyepkmnaloLee nx OyXOBHYIO CBSI3b: OXpaHa
ICH pomxHa yBaxaTb «4yBCTBO MAEHTMYHOCTM U MPEEMCTBEHHOCTU» OCHOBHbIX YY4AaCTHUKOB
npouecca nepegayn Hacneams. 3to oOLWMHHOE BUAEHME Hacneans pa3sBnTo B Tekcte KOHBEH-
umn, OnepaTtuBHbIX aupekTeax 1 ¢ 2016 r. noakpenneHo [BeHaauaTbio 3TUHECKMMU NMPUH-
umMnamu, BBeAEHHbIMU B OCHOBHbIE TEKCTbl. KOHBEHUMS — 3TO ropasno 6osblue, YEM TEKCT:
OHa onpeaensieT noaMTuiYeckme, coumanbHble U KySIbTYPHbIE KOHTEKCTbI, @ TakXe NpoLecchl
M3MEHEeHU. HOpMaTnBHbBIN MHCTPYMEHT, 3a4yMaHHbIV KaK PyKOBOASLLME MPUHLMNBI AN npa-
BUTENbCTB, MPOHUKAET B COLMANbHYIO XMN3Hb, CTAHOBSICb OCHOBOW A1 ENCTBUIM 1 9BOMIOLMN
rpaxpaHckoro obuiecTtsa. ABTOP CTaTbM PasMbILLAAET Han, TeMaTU4eckuM MUccnenoBaHuem
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«[Tporpamma TokaTn N0 oxpaHe TPaaVULMOHHBLIX UIp 1 BUAOB crnopTta» (Tocati Programme for
the Safeguarding of Traditional Games and Sports, TGS). 9Ta nporpamma ctapToBana B Be-
poHe (Ntanus) B 2003 r., 06beaMHNB CETb COOOLLECTB 1 MOCTPOMB OTHOLLIEHUS Yepes3 OpraHu-
3aLMI0 MEXAYHApPOAHOI0 MeponpusaTus «PecTneanb ynn4dHbix urp Tokatu». C camoro Havyana
3T0 OOLLECTBEHHOE ABMXEHNE YCUANBAN0 CBOIO UHCTUTYLIMOHANbHYIO NOAAEPXKY HA Pa3HbIX
YPOBHSIX, CBA3bIBAA Nt0AEN, OOLLMHBI 1 XMBbIE TPAAULUW C NPeaCTaBUTENSIMN MHCTUTYTOB, UC-
cnepoBatensiMun, XyooxHUKaMu 1 nonmtukammn. KynsTypHas accoumaums, KOopanHupyoLas
decTnBanb Tokatn, a UMeHHo Associazione Giochi Antichi (AGA), ncneitana sBosaenctane KoH-
BeHumn KOHECKO ICH B 2007 r. ABTOp nocTtaBuna nepep coboii Bonpoc o ToM, 4To KoHBeHLuSA
M3MeEHWNa B UCTOPMM OBOLUMHHOIO npoLiecca 1 kak onbIT TokaTn cnocobcTByeT apPekTUBHO-
My ocyLiecTeieHntio KoHBeHUMn cerogHs. B ctatbe naeHtuduumpyoTca KitoyeBble GakTopsl,
aKTOPbl 1 aTanbl KYNbTYPHOro, COLMANbHOMO 1 NOANTUYECKOro npouecca Tokatn. Mo MHeHunio
aBTOpa, 9Ta UCTOPUS YNy4LIaeT NOHUMAHNE PO FPAXAAHCKOro O6LLLECTBA B C/IOXHOM, 4acTo
KOH®IMKTHOW 1 MOLLIHOWM AMHaMKKe CO34aHNs HeMaTepuasbHOro KyibTYPHOro Hacneams.

Knoyesbie csioBa: COOOLIECTBO, MPpaxaaHCcKoe 0OLLECTBO, TPAANLMOHHBLIE UMPbl U CMOPT, He-
MaTtepuasibHoe KyfbTypHOe Hacneaue, ydactue obLmH, oxpaHa, FOHECKO.

Cratbsa noctynuna B pefakumio: 28 ceHtsbps 2020 r.
PekomeHaoBaHa B neyatb: 23 aekabps 2020 r.

A3uvHrapn BaneHtuHa Jlanudupenna — PhD kynbTyponorum, akkpeamMTOBaHHbIA KOOPAMHATOP

IOHECKO no HemaTtepuanbHOMy KynbTypHOMy Hacneguio (ICH), Utanuna, 53018, Cosununnne, Cuena,
Crtpaga-aun-lNanauuasennu, 16; vzingari@gmail.com
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This article reflects several observations of our cities during the COVID-19 pandemic — par-
ticularly the initial lockdown that most parts of the world experienced since March 2020. One of
the impacts of COVID-19 has been the forced closeness of people with their homes wherever
they were. In the present age, perhaps, many of us have rarely experienced our own homes or
shelters or architecture so closely. The pandemic may have brought us an extended moment
to experience and reflect on architecture and urban planning on a very personal scale — from
a room, to an apartment or a house, a neighbourhood, and then perhaps a city on a limited
scale. This is an interesting moment in history to reflect on architecture and space, and how
they are designed and planned. COVID-19 has exposed the limitations of many of our thoughts
and practices. Apart from the author’s own self-reflections at “home”, observations include
the context of South Asian cities where the globally accepted measure of lockdown to prevent
the spread of COVID-19 triggered the plight of millions of migrants on the momentarily empty
roads and highways for a long-march towards rural and semi-urban segments of countries. This
led to the author’s re-thinking of architecture and planning in urban contexts. In (re)thinking
architecture and urban planning, the article uses the notion of intangible cultural heritage (ICH)
as espoused by the 2003 UNESCO Convention, and discusses whether ICH could offer useful
insights to achieve better results in our contemporary architecture and urban planning thinking
and practice. Can the ICH perspective help us to understand these bitter realities of the 215t
century? The author attempts to reflect on some of the questions.

Keywords: COVID-19, intangible cultural heritage, Kathmandu Valley, world heritage, architec-
ture and urban planning, UNESCO.

One of the impacts of COVID-19 has been the forced closeness of people with their
homes wherever they are. In the current era, perhaps many of us have rarely experienced
our own homes or shelters or architecture that closely. So, the pandemic may have brought
us an extended moment to experience and reflect on architecture and urban planning at
a very personal scale — from a room, to an apartment or a house, to a neighbourhood,
then perhaps a city in limited ways. This is an interesting moment in history to reflect on
the architecture and space, and how they are designed and planned. It is within the world
of this close architecture and urban planning that we might have been traversing between
the real and virtual, tangible and intangible, natural and cultural, and so on. Though this is
(was) momentary until the lockdown and other COVID-19 restrictions are in place, person-
ally I find it a unique historical moment to reflect on our personal space, family space, the
home and the neighbourhood. This is the experience of the privileged group. But there are
also other groups — not so privileged or less privileged, unprivileged or those for whom
any situation seem the same.
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Ahmedabad, Navrangpura, Gujarat, 380009, India; neel.kamal@ahduni.edu.in

© St. Petersburg State University, 2021

https://doi.org/10.21638/spbu25.2020.103 35


https://doi.org/10.21638/spbu25.2020.103

Unfortunately, there has also been a very painful experience (for other who do not
fitinto what | termed privileged in the last paragraph) in many cities in South Asia, where
the consequences of urban response to COVID-19 has resulted in a struggle between
“home” and “work” for millions of migrants. As the pandemic forced governments to
announce stay home orders, this unprivileged group was perplexed by the notion of
“home” and the act of “staying”. “Home” can be defined in multiple ways, in connec-
tion with the basic rights of being human, feeling close to where one belongs, a place
or refuge where one can feel safe and comfortable, and as the popular saying goes
“home is where heart is”. In other words, a home is a concept, a space, a structure that
gives solace to people. Our cities are called “home” by many people — residents, non-
residents alike. Differing classes of working people call the same city as home, within
which they would have found a range of spaces that they would call home. There would
be infrastructures laid around to ensure that all kinds of workers are secured in the city
where they work, as their home. Of course, people would have multiple homes, which
are free for them to navigate between. However, these all came to a completely different
interpretation as the pandemic began to take its toll and the governments in South Asia
took proactive measures to declare a complete lockdown in March 2020. As | followed
strictly the “stay home” orders in the comfort of place and structure | call home, | real-
ised it was very timely for us to reflect on the idea of architecture and urban planning,
and reflect into their deeper meaning beyond the physical buildings and infrastructures.
This is where perhaps the idea of intangible cultural heritage helps to examine the un-
seen features of our architecture and urban planning.

1. Observations during the COVID-19 lockdown in Nepal and India

As the world came to a standstill in a relatively shorter span of time in the first quarter
of 2020, we experienced a different world through our windows — sounds of birds, some-
times noticing different species of birds and other species, seeing clearer skies, and so
on. People of Kathmandu valley in Nepal witnessed a historic unprecedented scene — to
be able to see extensively beautiful and clear panorama of the Himalayan mountain range,
including a published picture by a journalist where he could even point out the Mt Ever-
est'. This was beyond the imagination of many generations in Kathmandu | think. Staying
at home, | was able to observe for myself the cycles of flowering and fruiting in some of
the plants in the kitchen garden, slow motion video recordings of insects’ movements and
so on. Our son celebrated his tenth birthday away from us but creatively termed it as a
digital birthday celebration and did manage well to integrate digital technologies not only
to connect but also cheer up his own “locked down” situation by integrating online games
to party with his friends and cousins. These all, however, are memorable experiences of
the “privileged”.

Unfortunately, the lockdown and stay home literally compelled many working people
in our societies to come out of their temporary homes in the cities to make a move towards
their “real” home. There were thousands of people taking to the streets and to the high-
ways travelling out of the Kathmandu valley on foot because the lockdown closed down
all forms of transports. This was the same and even worse scenario across India where
perhaps the biggest mass migration in recent history was observed by many of us via our
television sets. Though it was not officially authorised to walk on the roads, but it was the
desperate choice made between the virus threat and the virtue of survival.

' Gautam A. When the air is clean // Nepali Times. 2020. Available at: https://www.nepalitimes.com/
banner/when-the-air-is-clean (accessed: 16.05.2020).

36 MpaBobeaeHue. 2020. T.64, No 1


https://www.nepalitimes.com/banner/when-the-air-is-clean
https://www.nepalitimes.com/banner/when-the-air-is-clean

In Kathmandu valley, perhaps the previous panic the city had experienced was during
the 2015 earthquakes. At that time, most of the physical monuments were destroyed, and
subsequently were given good attention from both the national and international agen-
cies. Such attention was possible because the Kathmandu valley has the privilege of host-
ing seven heritage zones listed in the World Heritage Sites list of UNESCO since the 1978.
But this pandemic did not impact these heritage sites except that their visitation by tourists
were interrupted — which was recognised by the government and authorities sometime
later when the economic impacts of the lockdown were felt. However, the people who were
impacted by the pandemic did not seem to be like any concern for the government which
was so concerned about the rebuilding of physical monuments. Even when the traditional
festivals (locally called jatras) had to be postponed due to the pandemic, the government
in Nepal did not feel it necessary to consult the traditional practitioners and followers. They
could simply impose restrictions since it would violate the “distancing” norms prescribed
for the pandemic situation. Yet, the same “distancing” norm would not be referred when
there would be a need of a political gathering or a meeting of the affluent. One may inter-
pret these incidences as a matter of national politics, but | interpret these as lack of sensi-
tivity towards the cultural heritage. What is more bothering as a dilemma for me is related
to the heritage thinking that we have carried largely. On the one hand, heritage profes-
sionals keep arguing that heritage offers resilience (though not much demonstrated in
practice), and on the other hand, the rest of the society seem to ignore the heritage that
makes a city or home — they ignore the intangible mostly whereas the tangibles seem to
receive some attention due to their physical existence. This dilemma is what | would like to
reflect upon in this article.

As | focus on the intangible cultural heritage, let us remember a fundamental ground
of intangible cultural heritage, that it exists in the minds and practices of people, hence it
is also called living heritage. Intangibles are also not as separate to the tangibles as these
are the intangibles which give meaning to the tangibles? like cities and our homes. There-
fore, the negligence of intangible heritage cannot be done without neglecting people —
the carrier, bearer, practitioners and beneficiaries of such intangible legacies. Evidently,
the problem of separation of tangible and intangible heritage in heritage practice seems
to have a much higher toll during the health related pandemic as it does not hurt the tangi-
bles but the intangibles — hence, the people become victims in multiple ways. In countries
like Nepal, where the basic rights of citizens are largely not fulfilled due to still existing
socio-political injustices, it was evident that the people with less economic power are the
bigger victims of the pandemic as they resorted to mass-migration out from the cities
because their economic utility during a complete lockdown was very low. This inhumane
scenario that | observed during the pandemic lockdown made me question — what good
are our heritage sites or heritage legacies are for, if they have no relevance to people? It
may sound like an extreme argument but what | would like to highlight is what we have
largely missed in our heritage interpretation so far.

As a heritage educator, | wondered what good are those world heritage sites for the
citizens. Well, heritage sites do not come to rescue at such crisis — one may think. That
is because our interpretation of the heritage of Kathmandu valley has only been limited to
the bricks and mortars, the tiered roofs and the squares, the sacred temples and some
rituals. Even when we recognised the rituals and practices as being integral part of the
heritage discourse, we somehow do that detached from the built space and made them an
island of intangible cultural heritage. It is where we have missed to understand these herit-
age sites which formed our cities. It was our mistake to develop a perception of tangible

2 Smith L. Uses of heritage. London: Routledge, 2006.
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and intangible as distinct worlds of heritage, which have been decried®. Hence, | would
not put the entire blame just on the politicians or the government for such an indifference
adopted for its own citizens during the pandemic, but | would suggest that the heritage
professionals dealing with such rich heritage sites are also partially to be blamed for miss-
ing out on deeper interpretation of the heritage of these cities.

As | discover through an article? (written not by a heritage professional but a journal-
ist) that appears in a newspaper soon after, that the Kathmandu valley had imagined and
practiced the process of quarantine at least two centuries before 2020 pandemic. There
were public rest houses where merchants returning home from business trip would spend
a week, purify themselves following certain rituals, and come home only after ensuring
that everything and everyone is well quarantined. All this would take place at the few entry
points to the valley. Yet, this all was treated like a ceremony or ritual that one would go
through voluntarily. Within the cities, there would be public rest houses for the street walk-
ers and travellers to take rest, and occasionally they would also be fed and offered drinks
at places. These all became a things of ancient past in the twenty first century when the
fellow citizens walked days and days without anyone offering them food or shelter. Rather,
there have been incidents where neighbours did not allow anyone coming from outside to
enter the neighbourhood for the fear of the coronavirus. Anyone being diagnosed posi-
tively with coronavirus were treated as if they were no longer humans or as if they commit-
ted crime.

In this paper, | would like to reflect what relevance the idea of heritage has in such
situations. More specifically, | argue that the discourses of heritage — particularly that of
the Intangible Cultural Heritage (ICH)® may be a useful concept within our understanding
and practice of architecture and urban planning.

2. Response to COVID-19 and missing out on heritage aspects

The very first response to the COVID-19 crisis in many countries was some variant of
“stay home” order, with a widespread slogan of “stay home, stay safe”. | would like to list
here a few simple questions which require deeper reflection and retrospection of some of
these basic concepts and terminologies. In doing this, | begin to explore some relation-
ships between the idea of home and the intangible cultural heritage, and the same can be
expanded to a neighbourhood and to a city.

— Whatis “home”?

— Does everyone have “home”?

— What is people’s relationship with “home”? Why staying home has become a mental
issue? (There has been reports of psychological issues and mental health issues that different
age groups are facing during this crisis, particularly since people are confined at home for a
longer stretch. There may be multiple areas of inquiry, i.e. whether the “home” is a contemporary
space and function has missed out on individual’s personal needs or aspirations, or whether the
ability to move around freely is a primary factor that contemporary society is concerned with? In

3 Chapagain N. K. Blurring boundaries and moving beyond the tangible/intangible and the natural/
cultural classifications of heritage: Cases from Nepal // Cultural landscapes of South Asia: Studies in herit-
age conservation and management / eds Amita Sinha, Kapila D. Silva: 24-38. London, New York: Rout-
ledge, 2016. P.24-38.

4 qEId AT YU WEIRT. ATHANAT JdR FATST: 3gfeld T haRefets’ I ‘3Mgarerde’ AT
WQ g xn'mﬁr [Maharjan B. Newar Society during the Pandemics: They used to maintain quarantine
and isolation way back in past too] // Himal Khabar. 2020. Available at: https://www.himalkhabar.com/
news/113918 (accessed: 12.05.2020).

5 Convention for the safeguaring of intangible cultural heritage // UNESCO.2003. Available at:
https://ich.unesco.org/en/convention (accessed: 12.05.2020).
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both aspects, can these be negotiated in terms of architecture and planning at multiple scales?)
— Is home defined by just “four walls and roof”? Are there invisible subtle relations between
people and home? What are they?
— Does ICH capture those relationships between people and home?
— Does ICH explain principles of urban planning of our heritage cities?
— Can ICH be a guidance for a better city planning?

We can begin to reflect on these questions from an individual scale, and then move
onto communal scale as a city or country. At individual level, perhaps the pandemic made
us realise about our own self, but also about our “home”. Perhaps many of us may not have
spent such an extended time at home. To me, this has been a revealing moment to under-
stand the techniques, the space, some problems and some opportunities that are at my
own home — the physical structure and space called home. How far was | engaged with
it — even though it is my heritage and | teach about heritage? Does the material makes it
“home” or is it the space or is it my attachment that makes it home? Once | answer these
set of questions, then | can ask a question to my architectural education, and perhaps the
practice of architecture. Do we — as architects, design home as a detached space or do
we allow it to have some emotions? Of course, architects alone cannot make a building as
a home, it is the users who make it home. Then, how far have we gone to the users (once
they occupy the home) and get feedback on our design or design process?

Similarly, if we change the scale to the city, then the question should be “what do the
residents think of their cities”? Aren’t the migrant labours who occupied different parts of
the city for so long have a say on this? Why — in the face of pandemics, none of the mi-
grants were able to feel connected to the city? As | bothered about this from heritage per-
spective, | wonder whether some of the questions should bother our planners and policy
makers and politicians. Today, South Asia is facing another pandemic in the making due to
the irresponsiveness of our politicians and policy makers towards these users of the city.
Perhaps such is a lesson that this pandemic has brought to professions like architecture
and planning, as well as players like politicians and policy makers. How can then heritage
offer any insights into such problems? | will briefly touch upon this next.

Other stakeholders of the city aside, it should be the roles of heritage enthusiasts
and practitioners and institutions to interpret the heritage in a holistic manner. So far, we
only interpret the bricks and the mortar and form and the shape, with less concern about
the legacies of who built them. The workers were there when these monuments of the
Kathmandu valley were built. The patrons had ensured them of their livelihoods but also
necessary social security so that the artisans and artists could perform their best. While
we create a thriller by offering anecdotal stories that so and so artist was chopped off of
his hands after creating a masterpiece, we conveniently ignore the general practice that
the artists and artisans were respected for their skills. Do our cities have similar respect for
the millions of workers (mostly the migrant workers in today’s societies) who actually built
our cities? This may sound an irrelevant argument in today’s capitalist society but any seri-
ous heritage thinker — who is equally bothered about process as much as she is bothered
about a product that exists today as heritage, whether tangible or intangible, shall be able
to see the connection | am trying to make here. Heritage is and should be such deep think-
ing exploring the roots and the recipes of creating such legacies, and NOT just scattered
compositions of bricks and mortars and spaces in our cities. Missing that in Kathmandu
valley rendered us today devoid of any pre-existing places which would have played the
role of a quarantine space (as | mention previously that there used to be quarantine spaces
built at main entry points to the valley). What happened to such a wisdom? Though some
communities may still follow the rituals associated with such practices, would not it be
the role of a heritage thinker and practitioners to connect such rituals with some desig-
nated spaces in the fringes of the city, but more importantly to curate such a beautiful
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architectural and planning theory and practice that were in place centuries before today’s
pandemics?

3. City it was

It seems the settlement evolution in the Kathmandu valley had in past putin provisions
for the needs like quarantine and isolation (not these words but equivalent words in Newari
language), which are still reflected in some of the rituals and traditions that the Newar
community follows still today. Perhaps today the rituals are objectified and only symbolic
gestures are carried out, hence losing out on the essence of the rituals and practices or
perhaps confining the practices in limited sense only to the community and not to the city
dwellers as a whole. In past, there seems to have been space and structures allocated for
a businessman to quarantine himself while returning from a business trip to Tibet or else-
where. Maharjan mentions of accounts of missionaries who had noticed that the roads
would be blocked whenever there would be fear of any contamination being spread in the
then cities®.

4. City as heritage site

However, the above accounts rarely feature in the narrative of a world heritage that
Kathmandu valley proudly boasts of having in its several historic and religious sites. Even
the intangible practices of purification and precautions today are considered as unscien-
tific and blind faith, and hence increasingly being not followed. Of course, one can choose
to follow a more contemporary processes, but the essence could have been kept alive in
spirit so that dealing with pandemics would not be a matter of following government im-
posed lockdown but something that communities could anticipate and enforce voluntarily.
Perhaps the necessary lockdowns could have been a celebratory communal declaration
rather than an imposition from the authorities.

5. City during the COVID-19 crisis

Today, the reality of these cities are starkly different. Kathmandu valley — a grow-
ing urban area today has its history and foundation to multiple layers of built and unbuilt
heritage in which taking care of nature and people through rituals and practices that were
closely associated with schemas of place, streets and the natural features. An interesting
crossroad of the ideals of Hinduism and Buddhism, the valley’s heritage is applauded for
demonstrating the tenets of compassion and care. The city residents — despite having
the heritage of compassion and carefulness, have mostly turned blind to fellow citizens.
Take for example — different kinds of guthis (a social institution and practice) in the Kath-
mandu valley.

Guthis are community institutions which have multiple functions — like a local coop-
erative group to something like a neighbourhood block group, and better as a public trust
that is responsible for building and maintaining public infrastructure including buildings
and spaces, as well as maintaining them by using the land trust and other resources asso-
ciated with the guthis. The guthis concept could have very well offered a huge refuge in the
crisis induced by the pandemic as well, but officially the practice of guthi has largely been
truncated to only some small family and community guthis, while the bigger ones being
integrated into the modern governance system. The ecosystem of land and other resourc-

6 Maharjan B. Newar Society during the Pandemics...
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es that were weaved together through these guthis have long been disrupted, hence the
traditional water supply and other water networks, the culture of community-connections,
culture of precautionary measures like the cultural process of quarantining oneself if com-
ing from foreign trade and so on, were long lost. Perhaps what drew attention of peoples
like Eduard Sekler and Carl Pruscha in the 1970s were the people, culture and their mani-
festations through the monuments and landscapes of the Kathmandu valley. Such a global
attention to Kathmandu valley eventually led to the listing of selected monument zones of
Kathmandu valley as the first nomination from South Asia in the UNESCO’s world heritage
sites list in 1978. However, the limited vision of the nomination dossier or document has
never been critically examined or expanded. Instead, it became further narrower as was
the boundaries of the world heritage properties in the valley. Any serious heritage profes-
sional must profess such a shortcoming in her heritage thinking and practice.

6. Perspectives from the ICH discourse:
ICH as a source of resilience and recovery

As a solace to the above concern, it is heartening to note that the agencies and in-
dividuals related to the heritage sector have been optimistic about the role of heritage
in times of crisis and disasters. This was evident during the COVID-19 pandemic as well
through initiatives undertaken by UNESCO, ICCROM, ICOMOS and others. It can gener-
ally be inferred that many community groups may find their cultural practices as a refuge
during times of crisis. However, many of our cultural practices require a larger gathering,
which is not advisable in such situations. It is for such situations that the understanding
and safeguarding of ICH should be updated to fit the changing needs including those of
the pandemic response.

In Kathmandu valley, some of the traditional festivals came into dispute in 2020 when
the government restricted such practices in view of the pandemic situation. Had there
been open-mindedness from both sides and a timely discussion were made feasible, per-
haps we could have not disrupted the cultural beliefs while maintaining the health advi-
sories and practices. Perhaps negotiations and revisions to the process could be done
to allow important cultural traditions to continue even during the lockdown. In absence of
any anticipation of such crisis, there was not enough time and preparation for such timely
negotiations and modifications of practices. However, | would also argue that it was also a
matter of lack of cultural sensitivity on the part of the government while at the same time
lack of a proactive adaptation on the part of community of practitioners. This situation
either left traditions halted historically, or led to violent conflict between the practition-
ers’ community and the law-enforcement authorities. But perhaps the law enforcement
processes and governance structures should have allowed some space for consideration
and opportunities of negotiation with various stakeholders within a city of living heritage to
find out appropriate ways to maintain physical distance while pursuing crucial social and
cultural functions. Yet, while saying so | am not suggesting to put anyone at risk of infec-
tion and health risk. | think the missing component here is our heritage theorization which
have largely been busy objectifying and glorifying certain aspects, and not paying enough
attention to various everyday aspects and deeper meanings. The agencies sponsoring
or promoting various safeguarding measures may consider promoting such alternative
practices and frameworks extensively at all times, for example — UNESCOQO’s platoform on
living heritage and the COVID-19 pandemic’.

7 UNESCO launches platform on living heritage and the COVID-19 pandemic // UNESCO. Available
at: https://ich.unesco.org/en/news/unesco-launches-platform-on-living-heritage-and-the-covid-19-
pandemic-13263 (accessed: 10.05.2020).
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7. Reflections on broader practices on heritage,
architecture and planning

COVID-19 has exposed the limitations of many of our thinking and practices, at least
this is what | observed in the context of South Asian cities where the globally accepted
measure of lockdown to prevent the spread of COVID-19 triggered the plight of millions
of migrants on the momentarily empty roads and highways for a long-march towards rural
and semi-urban segments of countries — not a great example of urban planning, where
their “homes” would not be seen as any great example of architecture. Have we missed
something in these scenarios? Can a perspective of ICH help us understand these bitter
realities of 215t century? This is where perhaps there is a possibility of examining our built
environment through a lens of intangible cultural heritage. In addition, | believe there is a
strong need of self-reflection and perhaps a corrective measure in our general heritage
practice. Heritage professionals must recognise the pitfall of objectifying the notion of
intangible cultural heritage — this may be unintended consequences too. In relation to
architecture and building context, intangible cultural heritage are largely perceived as ei-
ther an add-on to an architectural process (like a building craft or aesthetic and symbolic
decorations) or as a performance in a space (as cultural practices that fill up a space). In-
stead, | argue that the intangible aspects could very well be part of any design intervention
or exercise in a given context. Similarly, in urban design or planning processes, intangible
cultural heritage could have been a useful reference to conceptualise design and use of
spaces, their hierarchies and more importantly bringing in resilience in our urban design.

So, rethinking cities through ICH requires a few key principles to be born in our mind
while we research, design, build and live in a city that is founded on the historic and cultural
legacies, but is aiming to be competently comfortable, safe and future-oriented cities.
Elaborating on these would be a scope of another paper, but | conclude by highlighting
key points to move into that direction:

Layers of Heritage, Knowledge Systems as ICH: Enhanced understanding of Architecture
& Urban Planning, Regional Development. It appears that ICH discourse has also been trapped
into an objective discourse, and moving towards monumentalizing of the intangibles and
knowledges and practices by adopting a listing process which has the potential to objectify
the ICH like that of the World Heritage list. Instead of a unique or romantic or monumental
gesture, ICH needs to be understood as layers of heritage — particularly displayed through
the knowledge systems and visible practices and performances (both with physical products
or non-physical experience and expressions). If such layers are integrated into the education
of architects and urban planners, then perhaps the practices around built environment would
have also facilitated the continuation of such ICH elements in our cities. However, this is not an
entirely new argument. Like some thought-processes in the heritage sector itself, the practice
of architecture has also embraced similar concepts through socially responsive architecture,
culturally sensitive architecture and urban design, environment-behavior design approach,
among others. On this, the global proliferation of heritage discourse and set of practice
mechanisms should have supplemented for creating synergies for better and livable cities, but
the outcomes have not been successful everywhere. It is ironic that the culturally rich contexts
are today desperate to ditch their legacies to embrace a universalized design language, thus
missing opportunities of creating good architecture and cities anchored on cultural identity
and sustainable practices — both in cultural and environmental sense as well as in economic
development perspectives. It is where | think perhaps a ready reference to ICH as a part of
culture-sensitive design philosophy may be helpful in nurturing the potential synergy between
the design practice and heritage practice.

ICH is not an “intangible”, “invisible” or an “add-on” to the built heritage. In my opinion,
one of the sheer flaw in our understanding is to think of ICH as an “invisible”, hence at times
easy to avoid or ignore. Therefore, we should articulate ICH for being inseparable part of the
tangibles and everyday life emphasizing on inclusivity than invisibility or intangibility. ICH are
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integral characteristics and elements of many aspects that our cities are built with. ICH is a way
of understanding, designing, and functioning of built environment, that interconnects both the
“cultural” and “natural” as well as “tangible” and “intangible”. ICH is the soul, which architecture
and urban planning need to enshrine in design and function.

ICH as an expression of people’s relationship with their homes, neighbourhoods and
cities. In continuation of the above arguments, | would like to conclude by pointing out my
attempt of answering some of the questions that were raised earlier in this paper, i. e. Does ICH
capture those relationships between people and home? Does ICH explain principles of urban
planning of our heritage cities? Can ICH be a guidance for a better city planning?

Let me begin to reflect on these questions by considering a few anecdotal and per-
sonal experiences. During this pandemic, as | “stay home” at my family home in Nepal, |
realise a few aspects of this home that is missing in other houses that | have considered
as home elsewhere. In terms of the spaces, a traditional home in Nepal® would have a
semi-private space that creates a buffer between the public space and private space.
Somewhere close to this space would be a water source (either a tap or just some vessels
with water) so that family members returning home or visitors could wash their hands and
feet before entering the home. The segregation of kitchen and hierarchy of dining spaces
as well as some rituals and everyday practice in using these spaces have some protocols
that would have made much sense during the health pandemic. These traditional homes,
however, lacked a comparable toilet and bath facilities as compared to today’s lifestyle —
a major aspect of improvement in traditional houses in Nepal. There have been decent
additions of these facilities in wherever the traditional houses are adapted into contempo-
rary urban living as well. These generic designs would have regional variations relating to
specific climate and landscape as well as cultural nuances.

Today, on the other hand, a typical family home being built across Nepal mostly follow
universal standards and logic in space and structure. They do not have any traces of these
traditional space design concepts. These are mere mimicry of a modern apartment living
concept though the services and everyday culture in Nepal at large is yet to be like that of
apartment living culture. This is a simple illustration of where a potential reference to intan-
gible cultural heritage could inform architects of space requirement and cultural contexts
for a Nepali house. This should not mean to go back into the traditions blindly and freeze
the culture and lifestyle. Instead, this approach informed by genuine understanding of ICH
could respond to the needs of people in realistic manner by fusing the familiar with the
desirable, and integrating the traditional knowledges into the contemporary aspirations.
Similar analogy can be drawn to town planning aspects, that can contribute to a balanced
urban design and planning strategies.

In rural areas, houses built in synchronisation with agricultural practices not only en-
sures proper lighting and ventilation for each individual houses, but these became natu-
ral way of maintaining distance and “stay home” was not a big issue for rural population
during the pandemic. The crowded urban areas in Nepal, had different set of experience
where the life style was meant to be an urban one without decent urban services. Hence,
what has happened in the built environment in Nepal, is we have left the traditional ways
but have not yet learned the essence of modern living that is being blindly copied every-
where. Instead, if we (architects and planners) had attempted for gradual transition by
latching onto the traditional ways but slowly and necessarily adapting and improving upon,
| am sure the experience of these spaces would have been much more meaningful and
timely. Again, the broader definition and everyday perspectives on ICH could have been a
good start in such design thinking.

8 | recognise that | am generalising diverse cultures found within Nepal, but this experience is not
unique to me, hence | decide to call it as a “Nepali family” in generic sense.

MpaBoBeaeHue. 2020. T.64, No 1 43



As per its definition, ICH can be understood in multiple but overlapping ways as con-
nected to homes and neighbourhoods as well as cities. Not only it captures the meaning of
spaces, value and hierarchies of the use of spaces and importance given to them, but ICH
is also about the processes of creating such spaces including built structures and natural
landscapes. Further, ICH includes traditions and practices which are weaved intricately
around the built environment that is designed with certain anchoring concepts (which is
what the previous sentence captured). The safeguarding of ICH is about documenting and
continuing these elements of ICH, hence it clearly makes sense for us to agree that there
is a great potential of integrating ICH as a concept and practice tool in design thinking and
practice — particularly related to our built environment. Let me elaborate this by referring
back to the example of Kathmandu valley that | used in this paper.

There are myths about how the valley was founded as a way of making it a habitable
land out of a pond in the ancient times. Archaeologically proven ancient settlement pat-
terns attest the planning concept adopted by which the agricultural land were preserved
while setting up settlements at higher lands. Similarly the water resources and forest re-
sources as well as key entry points were designated and integrated into the then planning
process by way of introducing varieties of sacred spots and shrines which were connected
to people through numerous festivals and rituals, and so on. These are all well document-
ed, and many of them are still practiced today. Had the planners and developers paid at-
tention to any of these, we would not have seen drying of water resources, disruption of
water supply through traditional water canal systems, and maintaining of various other
aspects of natural and cultural resources management. | would not like to end my critique
just with reference to the development professionals, planners and governments. In fact,
the communities themselves have ditched their ICH for the want of a rapid modernisation.
It is where the professionals input should have come handy. But what have heritage pro-
fessionals and institutions done?

Kathmandu valley was one of the first listed world heritage sites from the region, but
objectifying the notion of heritage (both in the national policy via the Ancient Monuments
Protection Act and the jurisdiction of the Department of Archaeology) and internation-
ally through the World Heritage listing, the achievement of the last six decades of mod-
ernisation has uprooted the desire of progress from the bedrock of cultural heritage. The
streets that were meant for pedestrians and cultural processions almost every other day
have been universally widened to make them “car-friendly” but ignoring the traditional
hierarchy of spaces. Agricultural lands have been blindly approved for “land pooling”
schemes without much consideration for open spaces — let alone agricultural purpose. In
the name of modernisation, traditional community institutions like guthi are largely made
dysfunctional by bringing them under the act with the same name. | have demonstrated
elsewhere that the mandate of preserving heritage legacies in Kathmandu valley could
have been achieved by integrating the guthi system into modern heritage laws and frame-
works®. However, these mega-flaws are as much to be blamed on the politicians as much
to the heritage fraternity. If the very idea of heritage would not have been limited just to the
monumental and the things of the past, we would have perhaps seen the relevance of liv-
ing heritage that exists in the everyday life. This could have given useful glimpse into what
contemporary architecture and urban design should aim for. We can only hope and pledge
now that the pandemic — in its truly historic experience, has awakened us up to rethink
heritage, and re-orient our practices. Unless the heritage custodians, practitioners and

9 Chapagain N. K. Towards a framework for applicability and adaptability of traditional knowledge
systems and modern knowledge systems: case studies from Nepal // Traditional Knowledge Systems
and the conservation and management of Asia’s heritage / eds Gamini Wijesuriya, Sarah Court. ICCROM,
2020. P.211-223.
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professionals reflect on their own practices and rethink the frameworks for heritage prac-
tice in a critical manner, we will not be able to position the cultural heritage as a pillar for
sustainable development. This is more so important in the context of ongoing discussion
on achieving the sustainable development goals'® by 2030 — particularly the goal number
11 and target 11.4 which uses the term heritage — both natural and cultural (assuming that
the cultural does mean the broader intangible cultural heritage as well).
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HemaTtepunanbHoe Ky/lbTypHOe Hacneme B apxmTeKType
W rpasocTponuTeNnbCcTBe
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CTaTbsl OTpaxkaeT HeKOTOpble HabnaAeHNS 3a ropogamu Bo Bpems naHgemuin COVID-19 —
0COOEHHO BO BpPEMS UX MEPBOHAYASILHOrO MOJIHOr0 G/0KMPOBAHNS, KOTOPOE GONBLUMHCTBO
cTpaH ucnbitanu ¢ mapta 2020 . OgHum 13 nocnepcteuii COVID-19 ctana BbiHYXOEHHas
npues3ka nogen K CBonm gomam, rae 6bl OHM HM Haxoaunmncb. Jlo 3Toro MHorme penko 3a-
OyMbIBaIMCb O COOCTBEHHOM XWUNKMLLE, MOCTOSIHHOM WAW BPEMEHHOM, U €ro apxmMTekType.
ManoeMnsa gana BO3MOXHOCTb OCMBICIIUTL aPXUTEKTYPY U FOPOACKOE MiiaHNpOBaHME B O4EHb
JINYHOM MacLuTabe — OT KOMHaThl, KBapTUpPbl U JoMa 0 palioHa, a 3aTeM B HEKOTOPOM cTe-
neHn n ropoga. Hactynun MHTEPECHbIN UCTOPUYECKNI MOMEHT, NO3BONMBLUUI 3a4yMaTbCs
006 apxmTeKkType 1 NPOCTPAHCTBE, a TakxXe O TOM, Kak OHUW MPOEKTUPYIOTCS U NAaHUPYIOTCS.
COVID-19 BbIsiBUN OrPaHNY4E€HHOCTb MHOIMX MbICNEN 1 NPakTUK. ABTOP CTaTbl pa3mbllLisgeT
0 cOBCTBEHHOM OMbITe NPebbiBaHMSA B IOME, @ TakxKe OCMbICNSET HAbNIOAEHNS 3a OKpanHa-
MW I0XXHOA3MAaTCKNX FOPOAOB, rae OOLLENnpUHATHIE MepPbl U30NSUMN AN NpenoTBpaLleHns
pacnpocTtpaHeHus COVID-19 Bbi3Bann TSXEN0E MOSOXKEHNE MUITIMOHOB MUTPAHTOB, BbIHYX-
OEHHbIX MepemMeLLaTbCs Ha 60JbLLME PACCTOSHMS MO BPEMEHHO MyCThbIM AOPOraM 1 MarncTpa-
N§IM, BEOYLLMM B CeNIbCKUE 1 NOJIYyrOPOACKME CErMeHThl CTpaH. ABTOP NepecMaTpuBaeT CBOE

10 Sustainable Development Goals // United Nations. Available at: https://sdgs.un.org/goals (ac-
cessed: 10.05.2020).
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MOHMMaHNe apXUTEKTYPbl U NMIaHUPOBAHUSA B TOPOACKOM KOHTEKCTE, MCMOb3ys NOHATME He-
MartepuasnbHOro KynbTypHoro Hacnegus (Intangible Cultural Heritage, ICH), nogaep>xaHHoe
KonBeHuuein OHECKO 20083 r., BbIiICHAET, MOXeT N KoHuenums ICH npeanoXxuTb nonesHble
naen ons OOCTUXEHUS NYHLLINX pe3ysibTaToB B COBPEMEHHOM apXUTEKTYPHOM U rpafoCcTpou-
TENbHOM MbILIEHUN U NPaKTUKe, a Takxke pa3mbligeT, cnocobHa nn nepcnektrea ICH no-
MOYb NOHATL ropbkune peanum XXI B.

Knouesbie cnoBa: COVID-19, HemaTepuanbHOe KynbTypHOe Hacnegve, [lonvHa KatmaHay,
BcemupHoe Hacnepue, ApxutekTypa 1 ropoackoe nnaHmposanue, FOHECKO.

Cratbs noctynuna B pepakumio: 6 oktabps 2020 .
PekomeHngoBaHa B neyatb: 23 aekabps 2020 r.

YanaraviH Hun Kaman — poktop dunnocodun, He3aBUCUMBIN apXMTEKTOP U CRELMANNCT No Hacne-

avo, Henan, agbloHkT-npodeccop, aupektop, LleHTp ynpaenerHns Hacneanem Axmenabanckoro yHMBep-
cuteTa, YHuBepcutet Axmenaban, MHamsa, 380009, MNyoxapart, HaBpaHrnypbl, Axmegaban, LleHtp LecTb
[Lopor; neel.kamal@ahduni.edu.in
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The United Nations Educational, Scientific and Cultural Organization (UNESCO) 2003 Conven-
tion for the Safeguarding of the Intangible Cultural Heritage has not only introduced a concep-
tual and applicative expansion of the interdisciplinary subjects applied to cultural heritage, but
it has also increasingly encouraged an integrated planning of sustainable development policies
for territories and communities that convey and shape their relative cultural and anthropomor-
phic identity, along with the re-thinking of the collective dimension of heritage in terms of rights
to creation and fruition as well as the related cultural management. This article presents a re-
flection on the opportunity to identify and develop the relationship between tangible and intan-
gible heritage as resources that are essential to one another. To this purpose, two illustrative
UNESCO application paths are examined. The first relates to the recognition of The Vineyard
Landscape of Piedmont: Langhe-Roero and Monferrato as a Cultural Landscape of World Her-
itage, pursuant to the 1972 UNESCO Convention Concerning the Protection of the World Cul-
tural and Natural Heritage, while the second concerns the inscription of the intangible element
The Celebration of Celestinian Forgiveness in the Representative List of the Intangible Cultural
Heritage of Humanity of the UNESCO 2003 Convention. Due to differences in paradigms and
application criteria under the two UNESCO Conventions, which are also detectable in the ltal-
ian regulatory context, these case studies offer the opportunity to advance an interdisciplinary
reflection aimed at rethinking safeguarding contexts, as well as enhancement and increasing
accessibility of cultural heritage. As a result of the reflection, an analysis of the concept of living
in relation to the anthropological definition of organic landscape, representation of collective
identities (community-based heritage), inclusive places and sociability (public policy), com-
municative restitution (universal ethical values), participatory management (participative brand
making), and integrated sustainability is derived.

Keywords: UNESCO, tangible cultural heritage, intangible cultural heritage, sustainable devel-
opment, cultural collective rights, benefit sharing.

The concept of intangible cultural heritage (ICH) emerges in relation to the sense of
identity, memory and continuity of communities, groups and individuals, since the own-
ers of ICH values are dynamic actors, transmitting and renewing the values throughout
time. As declared in article 1 of the 2003 UNESCO Convention for the Safeguarding of
the Intangible Cultural Heritage, the safeguarding of ICH is among the main purposes of
the Convention'. The first part of this paper will address the basic concepts of UNESCO’s

Elena Sinibaldi — PhD, Ministry for Cultural Heritage and Activities and for Tourism, 27, Via del Col-
legio Romano, Rome, 00186, Italy; elena.sinibaldi@beniculturali.it

Antonio Parente — Dr. Sci. in Law, Lawyer, Ministry for Cultural Heritage and Activities and for Tour-
ism, 27, Via del Collegio Romano, Rome, 00186, Italy; antonio.parente@beniculturali.it

' Official text is available on the UNESCO website. Available at: https://ich.unesco.org/en/conven-
tion (accessed: 21.08.2020).
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2003 Convention (such as safeguarding, tradition, creativity and ICH itself) in terms of
integrated sustainability (social, economic, environmental, cultural); the second part, in-
deed, is dedicated mostly to two key studies (from ltaly) as well as a theoretical approach
regarding the relationship between tangible and intangible heritage.

Safeguarding is part of a complex cultural process that involves different stake-
holders and institutions. The largest participatory system includes communities, non-
governmental organizations (NGOs), institutions, media, and civil society. Safeguarding,
indeed, is based on community involvement, and is linked with different processes that
start from the identification and definition of ICH, documentation, formal and non-formal
transmission, revitalization, promotion and management2. Safeguarding without freez-
ing cultural heritage, as recommended by the United Nations Educational, Scientific and
Cultural Organization (UNESCO), merges two apical aspects of the cultural expression:
tradition and creativity. Of course, tradition is connected to the past and crosses genera-
tions while also being varied and partly recreated over time and maintaining its viability in
the present day. Creativity, in turn, is one of the bases of cultural diversity, and it provides
a direct tool for involving young people, new generations and civil society, at large, in the
safeguarding process. Moreover, it permits the development of intergenerational and in-
tercultural dialogue.

ICH is intrinsically dynamic and multifaceted, dense with a variety of customary prac-
tices that have specific aspects, so that there cannot be a single standard way of man-
aging it. The complexity of a safeguarding system cannot neglect the gist of the social
value of ICH, which is essentially cultural, and which cannot be directly translated into a
commercial value. In fact, the direct economic value resulting from the consumption and
trade of ICH products is only one aspect, and it is not the most relevant one, since the
most significant value of ICH, as clearly remarked in the UNESCO documents?, resides in
community identity and continuity, which are aimed at social cohesion and without which
development would be impossible.

The United Nations (UN) 2030 Sustainable Development Agenda (already accepted
into the decision 10.COM 14.a of the Intergovernmental Committee for the Safeguarding
of the Intangible Cultural Heritage and the resolution 6.GA 7 of the General Assembly for
the UNESCO 2003 Convention) remarks on the socially-inclusive approach that looks at
the society-of-the-future and specifies the balance of the three integrated dimensions
of sustainable development: economic, social and environmental*. This approach to fu-
ture economic growth pays due attention to people-centric approaches for sustainability,
without discriminating against any groups such as vulnerable or disabled people, children,
women, young people, indigenous people, refugees, internally displaced persons and mi-
grants. The view set out in the 2030 Sustainable Development Agenda requires intensive
cooperation and solidarity at all levels, and an innovative integrated system for the man-
agement of cultural, natural and environmental resources.

The culturally-focused safeguarding policy dictated by international law is therefore
renewed in the light of guidelines (UNESCO 1972 and 2003 Conventions) which on the
one hand intend to create agency sectors and themes, including, for example, those of

2 Moreover, safeguarding involves some systematic measures, such as: legislative framework and
general policy, financial measures, implementation of local policies; fostering of interdisciplinary studies;
awareness raising (at local, national and international levels, through media, seminaries, and workshops),
promotion and accessibility (projects, activities, educational and information programmes and capacity-
building).

3 See: Ethical Principles of the UNESCO 2003 Convention (Decision 10.COM 15.a). Available at: htt-
ps://ich.unesco.org/en/ethics-and-ich-00866 (accessed: 12.12.2020).

4 UNO 2030 Agenda for Sustainable Development. Available at: https://www.un.org/ga/search/
view_doc.asp?symbol=A/RES/70/1&Lang=E (accessed: 21.08.2020).
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cultural heritage, creativity and urban re-development, which are increasingly online and
taken as catalysts of interaction and enhancement processes®; on the other, they rethink
public policy as the right to free expression and fruition, also diversifying in this sense the
relationship between cultural offerings through the multiplication of cultural contents and
their consumption.

This last area brings out an even more widespread reflection that has been one of the
fundamental principles of the UN mission since its origins, that is, the respect and achieve-
ment of what are defined as fundamental human rights, to which there are recurring refer-
ences in the preambles of the UNESCO Conventions involved in the field of culture.

Pursuant to article 22 of the Universal Declaration of Human Rights, in fact, each in-
dividual, as a member of society, has the right to social security, as well as to realization
through national effort and international cooperation and in relationship with the organiza-
tion and the resources of each State, of the economic, social and cultural rights that are
indispensable to its dignity and to the free development of its personality®.

In turn, the International Covenant on Economic, Social and Cultural Rights, adopted
by the UN General Assembly on December 26, 1965 and the International Covenant on
Civil and Political Rights of 1966 recognize the cultural rights of individuals and protect
cultural diversity. Among the approximately thirty treaties approved by the Organization in
over half a century, the following can be mentioned: the two Conventions on Copyright of
6 September 1952 and 24 July 1971; the Convention for the Protection of Cultural Property
in the Event of Armed Conflict of May 14, 1954, with the Additional Protocols of 1954 and
1999; the Convention on the lllicit Trafficking of Cultural Property of November 14, 1970;
the Convention for the Protection of World Heritage of November 16, 1972, shared and ap-
plied universally; the Convention for the Safeguarding of Intangible Cultural Heritage (April
20, 2003), whose preamble explicitly refers to the Universal Declaration of Human Rights
and the Pacts, and finally the Convention for the Protection and Promotion of the diversity
of cultural expressions of 20 October 2005.

Almost all of the international Conventions mentioned so far have been ratified by
Italy, which is a Party, having shared its statutes and purposes, both of the UN’s man-
date and UNESCO’s mission. It is therefore a matter of being able to advance in the legal
and administrative discipline by questioning the inter-relationships of the cultural heritage
sectors and their collective social dimension in generating values, social meanings and
at the same time users’. In this regard, in fact, the complexity of the interconnections be-
tween legal instruments and the “cultural dimension” has increasingly emerged within in-
ternational debate and in the work of the World Intellectual Property Organization (WIPO),
which has, since 2001, been exploring the possible conditions for protecting “Traditional
Knolwedge (TK), Traditional Cultural Expressions (TCEs) and Genetic Resources (GRs)”,
which are generally defined as a whole as “a living body of knowledge passed from gen-

5 See Cultural heritage: a cross-cutting theme to Horizon 2020: Horizon 2020 Work Programme
2018-2020. P.70. Available at: https://ec.europa.eu/research/participants/data/ref/h2020/wp/2018-
2020/main/h2020-wp1820-cc-activities_en.pdf (accessed: 13.07.2021).

6 In Italian legislation, for example, cultural freedoms are reconnected to the right to education, free-
dom of teaching, the protection of historical and artistic heritage and the landscape and the promotion of
culture as well as the protection of language, freedom of religion, of opinion and expression, are recognized
as intangible and inalienable and have received, in Italy with the Republican Constitution of 1948 dignity and
constitutional importance, with the relative system of guarantees. For a reflection on the evolution of the
concept of “Cultural Rights” in the Italian legal system see: Carcione M. From the recognition of cultural
rights in the Italian legal system to the enjoyment of cultural heritage as a fundamental right // Aedon. 2013.
No. 2. Available at: http://www.aedon.mulino.it/archivio/2013/2/carcione.htm.

7 In relation to this, it seems relevant to note the works of the WIPO Intergovernmental Committee
on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore. Available at: https://
www.wipo.int/tk/en/igc (accessed: 21.08.2020).

IpaBobeaeHHe. 2020. T.64, No 1 49


https://www.wipo.int/tk/en/igc/
https://www.wipo.int/tk/en/igc/

eration to generation within a community... often form[ing] part of a people’s cultural and
spiritual identity”8.

Starting from the 40th session of the “Intergovernmental Committee on Intellectual
Property and Genetic Resources, Traditional Knowledge and Folklore (IGC)” (2019), a
possible connection with the “access and benefit-sharing systems” and the analysis of
some domains of the “Traditional Cultural Expressions” has emerged as a focus for reflec-
tion and analysis. The related discussion paper® identified the four key areas for further
reflection as:

— traditional cultural expressions in action (encompassing dances, plays, ceremo-
nies, rituals, games and traditional sports, as well as other performances);

— material traditional cultural expressions (including such items as expressions of art,
handicrafts, ceremonial masks or dress, handmade carpets, and architecture);

— music and sound traditional cultural expressions (before the 20™ century, most of
folk songs and other genres were transmitted orally, but nowadays they are also
embodied in recordings);

— verbal and written traditional cultural expressions (which may take the form of ep-
ics, legends, poetry, riddles and other narratives).

On the basis of the “Proposal for a study by the WIPO Secretariat on existing sui gen-
eris systems for the protection of traditional knowledge in WIPO Member States”'°, WIPO
has created the “Compilation of Information on National and Regional Sui Generis Re-
gimes for the Intellectual Property Protection of Traditional Knowledge and Traditional Cul-
tural Expressions” ", in which the term “Sui generis Regimes” 2 is defined “as existing legall
mechanisms which provide indigenous peoples and local communities (IPLCs) and other
beneficiaries with intellectual property (IP) or IP-similar protection against misuse and/
or misappropriation of their traditional knowledge (TK) and/or traditional cultural expres-
sions (TCEs), and/or distorting or culturally offensive uses” 3.

8 Compilation of Information on National and Regional Sui Generis Regimes for the Intellectual Prop-
erty Protection of Traditional Knowledge and Traditional Cultural Expressions // WIPO. 07.05.2020. Avail-
able at: https://www.wipo.int/export/sites/www/tk/en/resources/pdf/compilation_sui_generis_regimes.
pdf (accessed: 21.08.2020).

9 WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore. Traditional Cultural Expressions: A Discussion Paper. WIPO/GRTKF/IC/40/13.
Fortieth Session 17-21.06.2019.

0 WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore. Proposal for a Study by the WIPO Secretariat on Existing Sui Generis Systems for
the Protection of Traditional Knowledge in WIPO Member States. WIPO/GRTKF/IC/40/14. Fortieth Session
17-21.06.2019.

" Compilation of Information on National and Regional Sui Generis Regimes...

2 The category of “sui generis” law is widely debated — and applied — in Italy since 1996 according
to the European Directive 96/9/CE.

8 |t is possible to read in the informative compilation that “The sound working methods under the
mandate are to include an evidence-based approach mentioned in paragraph (c) of the mandate, with
particular reference to conducting and updating studies covering domestic legislation in paragraph (d).
These tasks facing the IGC involve balancing a complex set of issues that include responding to indigenous
people(s)’ and local communities’ concerns over the unauthorized use of TK, especially in a commercial
context, while allowing active exploitation of the TK by the originating community itself and also safeguard-
ing the interests of industry, museums, archives, libraries and other stakeholders. Over the past twenty
years, a number of WIPO Members have introduced provisions into their national laws to protect TK. The
IGC would benefit from a better understanding of the scope of these laws, the nature and effectiveness of
theirimplementation, and their quantifiable impacts. This proposal aims to build upon the body of work de-
veloped in the IGC and gather further information that will provide the IGC with a better understanding of sui
generis systems for protecting TK. The proposal includes questions relating to the nature of these systems,
the extent to which countries have implemented and enforced such laws and regulations, examples of how
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These last themes reconnect even more insistently in the planning of global cultural
policies and programs, which aim at transversal impacts of development in the territories,
in the communities and in the knowledge and exchange between cultures.

As recommended in the 2030 UNO Agenda, inclusivity and sustainability are directly
reflected in the economic sectors, which should work so as to reduce the inequality gener-
ated from production and consumption processes. The inequality gap arising from these
processes could be reduced by increasing inclusivity and empowerment.

Based on the aforementioned observations, the process of “cultural patrimo-
nialization”'* proceeds through a holistic approach, which, by means of several metho-
dologies and indicators, link the various components (social life, historical background,
etc.) that build “heritage configuration” (an expression used by the author to refer to the
dynamic and flexible nature of the heritage in the contemporary) from a socio-cultural
perspective. The dynamic concept of patrimonialization organically advances both tan-
gible and intangible aspects. The evidence of material culture, as a component of hu-
manity responding to history and environment, is already contemplated in article 2 of the
UNESCO Convention for the Safeguarding of the Intangible Cultural Heritage, which
defines ICH. Furthermore, the more generic concept of “cultural and natural spaces”
(art. 2 of the UNESCO 2003 Convention) offers a glimpse of the wider potentialities of the
promotion of “sustainable integrated safeguarding plans”, which could involve ecosys-
tems and cultural-natural landscapes.

Nevertheless, the assumption that territory (in the morphological sense) and cultural
landscapes'® are not separate from the results of human activities was also recognized by
the UNESCO Convention for the Protection of World Heritage (1972)'6. Indeed, that Con-
vention pointed at the Outstanding Universal Value of “living cultural tradition, traditional
human settlement, land/sea-use, human interaction with the environment, up to events
or living traditions, ideas, beliefs, and artistic and literary works of outstanding universal
significance”"” as well as stating clearly that the “properties may be understood to meet
the conditions of authenticity if their cultural values (as recognized in the nomination crite-
ria proposed) are truthfully and credibly expressed through a variety of attributes includ-
ing: form and design; materials and substance; use and function; traditions, techniques
and management systems; location and setting; language, and other forms of intangible
heritage; spirit and feeling; and other internal and external factors” 8.

A concrete example of the correspondence between tangible and intangible heritage
can be seen in two different UNESCO nomination cases: one concerned with an inscrip-

such laws and regulations have been applied, any quantifiable or other benefits that have been derived
from these laws, whether these laws would apply to subject matter used by the public, and any exceptions
and limitations that may apply” (the results of consultation are available at: https://www.wipo.int/export/
sites/www/tk/en/resources/pdf/compilation_sui_generis_regimes.pdf).

4 “The term patrimonialization, primarily used in francophone studies, refers to the way that places,
popular traditions and artefacts are transform into heritage. Processes involved in a complex global/lo-
cal context — the cultural, historical, social, economic, juridical and political system” (Sousa F. Intangible
Cultural Heritage. MEMORIAMEDIA e-Museum, methods, techniques and practices // Memoria Imaterial.
2015. CRL. P.6. Available at: https://www.researchgate.net/publication/333193967_INTANGIBLE_CUL-
TURAL_HERITAGE_MEMORIAMEDIA_e-Museum (accessed: 21.08.2020).

5 The meaning of “cultural landscape” included in the UNESCO Convention for the Protection of
World Heritage (1972) dates back to the 1990s. “Cultural landscapes” are defined at Section Il. A “Definition
of World Heritage”, article 47 of the Operational Guidelines for the Implementation of the World Heritage
Convention (2019).

6 Official text is available on the UNESCO website at: https://whc.unesco.org/en/conventiontext
(accessed: 21.08.2020).

7 Operational Guidelines for the Implementation of the World Heritage Convention. 2019. No. 77 cri-
teriaVand VI // UNESCO. Available at: https://whc.unesco.org/en/guidelines (accessed: 21.08.2020).

'8 Ibid. No. 82.
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tion in the World Heritage List, and the other regarding the Representative List of intangi-
ble cultural heritage.

The Vineyard Landscape of Piedmont: Langhe-Roero and Monferrato'®, is an Italian
property which has already been inscribed in the World Heritage List, under the category
of “cultural landscapes” in adherence with the following criteria:

— The vineyard landscape of Langhe-Roero and Monferrato is the extraordinary result of
a “wine tradition” that has evolved and has been passed down from ancient times until today
and constitutes the basis for the area’s social and economic structure. This cultural tradition is
evident in a consolidated heritage of cultivation and winemaking expertise and techniques that
are based on a thorough understanding of the grape varieties cultivated there over many years
and their ability to adapt to particular environmental conditions. This wealth of knowledge has
continued to evolve through constant efforts to improve the production cycle while maintaining
traditional methods and has led to the production of high quality wines of international prestige.
The thousand-year tradition of winemaking is visible in the layout of the landscape, a palimpsest
of places where grape growing and winemaking take place, places featuring vineyards, divided
up into small plots created in the Middle Ages by feudal land division <...>.

— Furthermore, thevineyardlandscape of Langhe-Roeroand Monferratoisan extraordinary
example of the interaction between society and the environment, a constant relationship that
has gone on for two thousand years. Over the centuries, vineyards, settlements and social
forms of life learned to integrate, creating a living landscape where every transformation is the
result of Man’s determination to make the most of form, content and function for the purposes
of grape growing and winemaking <...>20.

From a living heritage perspective, an emblematic element is the Celebration of Ce-
lestinian Forgiveness, which was recognized under the UNESCO 2003 Convention. This
element is defined as: “a traditional celebration inspired by Pope Celestine V, who issued
a historical ‘Bull’ as an act of partnership among local populations. It is an intangible cul-
tural heritage, a set of rituals and celebrations passed down uninterruptedly since 1294
conveying a strong sense of continuity and cultural identity for the whole community”?'.

During 2009 L'Aquila City was hit by a severe earthquake that destroyed the old city,
a large part of which is still inaccessible, and caused the death of some 300 people. Sig-
nificantly, the community decided not to stop the annual celebration, thus leveraging ICH
values to compensate for the partial loss/lack of tangible heritage (a vast part of the Basi-
lica of Collemaggio was damaged as well). This social resilience within civil society allowed
a group of bearers and practitioners (Associazione Comitato Perdonanza Celestiniana) to

9 Vineyard Landscape of Piedmont: Langhe-Roero and Monferrato // UNESCO. Available at: https://
whc.unesco.org/en/list/1390 (accessed: 21.08.2020).

20 The Vineyard Landscape of Piedmont: Langhe-Roero and Monferrato: Executive Summary. 2014.
P.10 // UNESCO. Available at: https://whc.unesco.org/uploads/nominations/1390rev.pdf (accessed:
21.08.2020).

21 “The lighting of the ‘Fire of Morrone’ and its descent from the Hermitage of Celestine V near Sul-
mona accompanied by a candlelight procession open the ‘Forgiveness Walk’ along a traditional itinerary
marked by the lighting of tripods in each of the 23 villages involved and the signature by each mayor of
a parchment recalling the Bull’s symbolic values. The community gathering ends up on August 23rd in
L'’Aquila with the lighting of the last tripod, which keeps burning until August 29th. Anticipated by 1000 peo-
ple of the civil society, drums, clarions and flag bearers enliven and mark the rhythm of the ‘Parade’, made
up of 1000 citizens wearing traditional costumes, walking along with the three main characters, the ‘Lady
of the Bull’, the ‘Young Lord’ and the ‘Lady of the Cross’, symbolizing the Celebration traditional values:
hospitality, solidarity and peace. The city Mayor reading of the historical Bull anticipates the opening of
the Basilica of Collemaggio Holy Door and its ritual crossing (first historical Jubilee event).The Celebra-
tion ends on August 29th: the Holy Door is closed, the Parade walks the Bull back to the Municipal Hall,
the tripod flame is extinguished” (Celestinian forgiveness celebration // UNESCO. Available at: https://ich.
unesco.org/en/RL/celestinian-forgiveness-celebration-01276 (accessed: 21.08.2020)).
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work towards the UNESCO nomination process for the ICH Representative List, resulting
in the inscription of this cultural heritage on that list in 2019. Moreover, the Basilica of Col-
lemaggio was restored in a timely manner (in 2017) thanks to the leading interdisciplinary
coordination of the “Superintendency for Archaeological, Artistic and Architectural Herit-
age and Landscape for LAquila and its Seismic Crater” (acting under the Italian Ministry
for Cultural Heritage and Activities and for Tourism22. Such a timely and effective inter-
vention provides an exemplary evidence, and a model of a post-disaster restoration and
conservation, underlined by Europa Nostra as follows: “This intervention truly represents
the rebirth of a city, the strong sense of spirituality and the participation of the community
in this project must be considered as an integral piece of the whole <...>"23,

The aforementioned two examples well express, from different perspectives, the re-
lationship between the tangible and intangible in terms of safeguarding, promotion, and
accessibility. Indeed, living practices shape anthropomorphic territories and spaces, and
the inherited knowledge and manifestations dynamically become part of the “habitus”2* of
people, of their sites, their public areas, the urban/rural-shaping and fruition they enact.

Beyond the above examples, it is worth distinguishing some heritage paradigms
and criteria, both at national and international levels, in light of the UNESCO Conventions
(1972 and 2003) in the field of Culture?®. While the concept of “World Heritage Property”
(under the 1972 Convention) is based on the principles of integrity and authenticity as ad-
ditional requirements to the Outstanding Universal Value, the Intangible Cultural Heritage
(ICH) of the 2003 Convention stands out for being inclusive, traditional, living, and com-
munity-based. If the identification of “World Heritage Property” implies the definition of its
geographical coordinates, as well as of their boundaries and buffer-zones, ICH refers to a
wider localization context, according to criteria of community-inclusivity and “cultural af-
finities” among elements as a UNESCO publication clarifies: “We may share expressions
of intangible cultural heritage that are similar to those practised by others. Whether they
are from the neighbouring village, from a city on the opposite side of the world, or have
been adapted by peoples who have migrated and settled in a different region, they all
are intangible cultural heritage: they have been passed from one generation to another,
have evolved in response to their environments and they contribute to giving us a sense
of identity and continuity, providing a link from our past, through the present, and into our
future. Intangible cultural heritage does not give rise to questions of whether or not certain
practices are specific to a culture. It contributes to social cohesion, encouraging a sense
of identity and responsibility which helps individuals to feel part of one or different com-
munities and to feel part of society at large”?5.

Moreover, whilst the main purpose of the 1972 Convention is aimed at preserving
the Outstanding Universal Value and ensuring the protection of the nominated property,
the fundamental prerogative of the safeguarding of ICH addresses both formal and non-
formal transmission to future generations, as a guarantee for vitality, promotion and, in
some cases, revitalization.

22 Progetto Collemaggio // Ministero per i beni e le attivita culturali e del turismo. 2020. Available at:
http://su-aq.beniculturali.it/index.php?it/319/progetto-collemaggio (accessed 21.08.2020).

23 Available at: http://www.europeanheritageawards.eu/winners/basilica-santa-maria-di-collemag-
gio (accessed: 21.08.2020).

24 Bourdieu P. Il senso pratico. Armando: Rome, 2005. P.84.

25 |t is however significant to note that within the framework of the 2003 UNESCO Convention, the
thematic investigation criteria of the elements have been set up on the official website of reference, includ-
ing the one that coincides with the World Heritage Sites.

26 What Is Intangible Cultural Heritage? // UNESCO. Available at: https://ich.unesco.org/en/what-is-
intangible-heritage-00003 (accessed: 12.12.2020).
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In line with the Italian regulatory tradition founded on the protection of tangible cul-
tural heritage, the “Italian Code of Cultural Heritage and Landscape” (Legislative Decree
42 of 2004) recognizes intangible cultural interests?’, but has not yet clearly introduced
any statement about the involvement of local communities. At the same time, however, itis
not negligible that the same Italian code still includes direct references to the “protection”,
“management” and “promotion” of cultural heritage through the recognition of the “re-
production rights”28 related to that heritage. The application of this normative framework
is found in the Civil Code (Administrative Code), industrial and intellectual property rights
(Industrial Property Code) and Copyright Law?°,

The conservation and protection of cultural material and landscape heritage entails
the adoption of technical and disciplinary tools and specific rules, distinguished from
those that require that the intangible elements should be centered on bearers and prac-
titioners. Under the latter tools and rules, bearers and practitioners are addressed as the
primary beneficiaries, materially and morally, under an ethical approach in line with the
widest supranational code of the Organizations of the United Nations which have tended,
since the origins of the UN, to develop a universal code of values and communication that
can be shared by all, regardless of cultural diversity: in that sense, one of the main ongoing
debates is around “individual and collective rights” corresponding to practices, manifes-
tations and expressions of heritage-communities.

Specifically, the UNESCO 2003 Convention mentions “the diversity of issues linked
to protection of various rights of the communities, groups and individuals, connected to
the safeguarding of the ICH”3 and the “application of intellectual property rights, privacy
rights and any other appropriate forms of legal protection, to ensure the rights of the com-
munities, groups and individuals that create, bear and transmit their intangible cultural
heritage are duly protected when raising awareness about their heritage or engaging in
commercial activities”®'. In the meantime, the Operational Directives of the 2003 Conven-
tion require the States Parties to take care to ensure that awareness-raising activities will
not de-contextualize or denaturalize ICH. Furthermore, under the Operational Directives,
States Parties must seek to prevent the misappropriation or abuse of the knowledge and
skills of bearers and practitioners, by avoiding the risks of over commercialization and un-
sustainable tourism32,

The strategic value of “integrated living sustainability” (an expression used by the au-
thor to mean that every heritage, both as tangible or intangible, to be sustainable needed
to be living in terms of polyhedric and interfaced way. It is heritage in a socially responsive
sense) is thus fully supported by the importance of ICH restitution and representation,
including its ethical brand-making, at different levels (local national, and international). In
fact, the plan and adoption of interconnected actions, which encompass all forms of so-
cial and cultural expressions — tangibility and intangibility — are still recommended as an
integral part of global public policies. Even the latest re-thinking of urban measures®? not
only underlines three-dimensional sustainable integration (social, economic and environ-

27 Art. 7-bis of the “Italian Code of Cultural Heritage and Landscape” (Legislative Decree 42 of
2004 and ss. m. i) introduced the direct mention at the application of UNESCO 2003 and 2005 Conventions.

28 Art. 108 of the Italian Code the “Italian Code of Cultural Heritage and Landscape” (Legislative De-
cree 42 of 2004 and ss. m. i).

29 |n Italy the copyright jurisdiction mainly refers to the Law of 22 April 1941, No. 633.

30 Qperational Directives for the Implementation of the Convention for the Safeguarding of the In-
tangible Cultural Heritage. 2018. No. 173.a // UNESCO. Available at: https://ich.unesco.org/doc/src/ICH-
Operational_Directives-7.GA-PDF-EN.pdf (accessed: 21.08.2020).

31 |bid. No. 173.b. On the same issue, see Operational Directive No. 104.

32 |bid. No. 102.

33 UNO New Urban Agenda. 2016. Available at: http://habitat3.org/wp-content/uploads/NUA-Eng-
lish.pdf (accessed: 21.08.2020).
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mental) and the urban-rural linkages, but also expressly introduces both natural and cul-
tural heritage, as well as tangible and intangible heritage, as components of a potentially
transformative process of development, also accounting for age- and gender-responsive
approaches.

In the current framework, the paradigm of a “collaborative commons”34 increasingly
takes on consistency, also characterized by the progressive affirmation of a more em-
pathic and sustainable economy, involving different stakeholders and individuals. Through
global networks and the theme of “innovation” based on social and relational contexts® it
would be possible to rethink the system of values of the cultural chain — also by strength-
ening the reflection on the application of benefit-sharing — that integrates tangible and
intangible heritage, tradition and creativity, centers and suburbs, and balances individual
and/or collective rights with those connected to the public domain, as well as promoting
constant dialogue between local and international levels.
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MaTtepuranbHoe n HemaTepuanbHoe KynbTypHoe Hacneame FOHECKO:
nepcneKTMBbl YCTONUMBOIO pasBUTUSA

E. CunHunbansan, A. lNapeHte

Onga untupoBanus: Sinibaldi, Elena, Parente, Antonio. UNESCQ'’s tangible and intangible cultural
heritage: Sustainable development perspectives // MNMpaBoBeneHne. 2020. T.64, N2 1. C.47-56.
https://doi.org/10.21638/spbu25.2020.104

KoneeHuums KOHECKO 06 oxpaHe HematepuanbHOro KynsTypHoro Hacneaus 2003 r. He TOosb-
KO pacLumpusia Ha KOHLEeNTyallbHOM 1 NPUKIaAHOM YPOBHSAX KONYECTBO MEXAMNCLUMINHAP-
HbIX TEM, OTHOCMMBIX K NPO6IEMaTHKe KybTYPHOro Hacneaus, Ho 1 elle 6onblue noowpuna
KOMMJIEKCHOE MNIaHMPOBAHNE NMOJIMTUKN YCTONYMBOIO Pa3BUTUS TEPPUTOPUIA U OBLLMH. DTU

84 Rifkin J. The Zero Marginal Cost Society: The Internet of Things, the Collaborative Commons, and
the Eclipse of Capitalism. New York: St. Martins Press, 2014.

35 Schumpeter J. Theory of economic development. Milan: ETAS, 2002. Translation of the sixth Ger-
man edition (1964), also on the basis of the English edition of 1934, of Theorie der wirtschaftlichen En-
twicklung, 1911. According to J. Schumpter the concept of growth is to be understood as a gradual phe-
nomenon, made up of continuous adjustments; the concept of development, on the other hand, is to be
understood as a discontinuous phenomenon and is characterized by the introduction of new combinations,
which may concern five dimensions: creation of products; introduction of production methods; opening of
markets; discovery of sources of supply of raw or semi-finished products; reorganization of an industry.
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CcyObekTbl GPOPMUPYIOT N TPAHCINPYIOT UX OTHOCUTESIbHYIO KYJIbTYPHYIO U @HTPOMNOMOP@HYIO
VAEHTUYHOCTb, HapsAy C NepeoCMbICIIEHNEM YIMOMSAHYTOr0O Hacneaus ¢ TO4KM 3peHNs nNpas
Ha ero co3npaHve 1 Ha ero NaoAbl U CBA3AHHOIO C TAKUM NMEPEOCMbIC/IEHMEM YNPaBlEHNS
KyNnbTypor. ABTOpPbI HaCTaMBalOT Ha BO3MOXHOCTWU BbIIBNEHUS U Pa3BUTUS B3aMMOCBA3U
MexXay MmatepuasibHbIM U HemaTepuasibHbIM Hacieanem Kak O4HOMNOPAAKOBLIMU pecypcamu,
CYLLLEeCTBEHHbIMW ApYr AN gpyra. B kadectse uanocTpaumm paccMarpmsaloTcs Asa nytm
npumeHeHns KonseHuun KOHECKO. lMepBbili KacaetTcs nNpusHaHusa «BMHOrpagHoro naHa-
wadTa lNMeemoHTa: Jlanre, Poapo n MoHdeppato» KynbTypHbIM naHgwadtom BcemmpHoro
Hacnegus B cooTtBeTcTBUM ¢ KoHBeHumern IOHECKO o6 oxpaHe BCEMUWPHOro KyJbTypHO-
ro n NnpupogHoro Hacneaus 1972 r., a BTOPON — BK/IOYEHUSA HEMATEPUASIBHOIO 3NeMeHTa
«[MpasgHoBaHue LlenectnHCKOro nNpoLeHns» B penpeseHTaTnBHbIN cnmcok Hematepuans-
HOro KynbTypHOro Hacnegus YyenoBedectsa KoHeeHunn KOHECKO 2003 r. M3-3a pasnuuuit
B TeX napagmrMax u Kputepmsax npuMeHeHns TeMaTtuiecknx NCCneaoBaHnin B paMkax aByx
KoHBeHumin FOHECKO, koTopble Takxe 06HapyXnBatoTCs B UTaNIbIHCKOM HOPMaTUBHOM KOH-
TEKCTe, yKa3aHHble UCCNef0BaHNSA AA0T BOSMOXHOCTb NPOAOIXUTL MEXANCUUNANHAPHbIN
[Manor, HanpaeieHHbI Ha NEPEOCMbICIEHNE KOHTEKCTOB OXPaHbl Pa3nNYHbIX BUAOB KyJib-
TYPHOro Hacneaus, a Takxke pacliMpeHne 1 NoBblLLEHNEe ero 4OCTYNHOCTW. Ha ocHOBe Tako
pednekcnn aBTopbl GOPMYANPYIOT KOHLENLUMIO XN3HW, CBA3AHHYIO C aHTPOMOJIOrMYeCKUM
onpeaeneHmemM NOHATUM OpraHn4ecKoro naHawadra, penpeseHTaunm KonekTMBHON NaeH-
TUYHOCTU (OOLLMHHOE Hacneamne), MHK3MBHbIX MECT U COLManbHOCTU (FroCcyaapCTBEHHAs
nonnTMKa), KOMMYHUKATUBHON PECTUTYLMN (YHMBEPCAbHblE 3TUYECKME LLeHHOCTW), nap-
TUCUMNATMBHOIO ynpasneHus (napTucunatMBHoe co3fgaHue 6peHaa) U MHTErpUpPOBAHHOM
YCTOMYMBOCTMU.

Kmoyesbie cnoBa: KOHECKO, matepuanbHoe KynbTypHOE Hacnenue, HematepuanbHOe KyJib-
TYpPHOe Hacneane, yCToM4nMBoe pasBnTune, KybTypHble KOJJIEKTVBHBIE NpaBa, COBMECTHOE UC-
NonNb30BaHWE BbIrOA,

Cratbsa noctynuna B pepakumio: 28 asrycrta 2020 .
PekomeHnpoBaHa B neyatb: 12 aHBaps 2021 1.
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In many disciplines, storytelling has gained recognition as a powerful tool for sharing wisdom,
stimulating empathy, transmitting knowledge and persuading audiences about promotional
messages. With the emergence of the worldwide web first, and social media more recently,
much attention has been focused on the potential of digital storytelling. Storytelling is also
considered by some as a means to safeguard and provide access to Intangible Cultural Herit-
age (ICH), for example through documentation and inventorying practices built on narration or
through the development of websites and applications. Public availability and marketing of ICH
may however expose heritage bearers to risks of misappropriation, decontextualization or mis-
representation, as has been recognized by the UNESCQO’s 2008 Operational Directives for the
Implementation of the Convention for the Safeguarding of the Intangible Cultural Heritage. How
is it possible for heritage bearers to benefit from ICH storytelling while mitigating these risks?
This article builds on work carried out in the context of two research projects that dealt with
digital storytelling in very different manners: AlpFoodway, a EU Interreg Alpine Space project
(2017-2019), which aimed to create a sustainable development model for peripheral mountain
areas based on the preservation and valorization of the traditional Alpine food heritage; and the
ongoing British Academy for Sustainability project “Celebrating local stewardship in a global
market: community heritage, intellectual property protection and sustainable development in
India”. Thanks to the lessons learned in the context of these two projects, this article shares
some considerations on how approaches to storytelling developed in the field of marketing can
assist with community empowerment and sustainable development. As a result, it contributes
to a better understanding of the understudied and little understood conditions under which ICH
entanglement with the market can be carried out in heritage sensitive and legally savvy man-
ners that empowers individuals, groups and communities that are ICH bearers and ensures that
they are the prime beneficiaries of the economic benefits of commercialization.

Keywords: Intangible Cultural Heritage, marketing, sustainable development, digital storytell-
ing, community empowerment.

Introduction

In many disciplines, storytelling has gained recognition as a powerful tool for sharing
wisdom, stimulating empathy, transmit knowledge and persuade audiences about pro-
motional messages'. With the emergence of the worldwide web first, and social media
more recently, much attention has been focused on the potentials of digital storytelling?.

Diego Rinallo — Associate Professor of Marketing, Emlyon Business School, 23, Avenue Guy de Col-
longue, Ecully, 69130, France; diego.rinallo@kedgebs.com

' Sobol J., Qentile J., Sunwolf. Once Upon a Time: An introduction to the Inaugural Issue // Storytell-
ing, Self, Society: An Interdisciplinary Journal of Storytelling Studies. 2004. Vol. 1 (1). P.1-7.

2 See: De Jager A.et al. Digital Storytelling in Research: A Systematic Review // The Qualitative
Report. 2017. Vol. 10 (22). P.2548-2582; Lambert J. Digital Storytelling: Capturing Lives, Creating Com-
munity. Berkeley: Digital Diner Press, 2006; Robin B. R., McNeal S. G. Digital Storytelling // The Interna-
tional Encyclopedia of Media Literacy. 2019. Wiley Online Library. https://doi.org/10.1002/9781118978238.
ieml0056.
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Storytelling is also considered by some as a means to safeguard and provide access to
Intangible Cultural Heritage (ICH), for example through documentation and inventorying
practices built on narration, through the development of websites and applications® and
by engaging the younger generation in safeguarding initiatives®. In the field of market-
ing, storytelling is considered a very effective approach to digital promotion® as it gener-
ates narrative transportation in consumers®. Public availability and marketing of ICH may
however expose heritage bearers to risks of misappropriation, decontextualization or mis-
representation, as has been recognized by the UNESCQO’s 2008 Operational Directives
for the Implementation of the Convention for the Safeguarding of the Intangible Cultural
Heritage’. How is it possible for heritage bearers to benefit from ICH storytelling while
mitigating these risks?

This paper builds on work the author carried out in the context of two research pro-
jects that dealt with digital storytelling in very different manners. A contrast of these two ex-
periences can provide a useful introduction to the varieties of approaches in this respect.
AlpFoodway, a EU Interreg Alpine Space project (2017-2019), aimed to create a sustain-
able development model for peripheral mountain areas based on the preservation and
valorization of the traditional Alpine food heritage®. One important part of the AlpFoodway
activities consisted in an anthropological video inquiry aiming to investigate the cultural
and social values expressed in the Alpine food heritage. The work resulted in a collection
of 17 video interviews involving 23 informants, who were selected based on the fieldwork
conducted in their respective areas®. All videos were produced by AESS, Lombardy Re-
gion’s Archive of Ethnography and Social History, and professionally realized by Lab80,
a professional video maker cooperative. They were part of broader documentation and
inventorying activities that resulted in approximately 150 entries on a participatory online

3 See among others: Selmanovic E. et al. VR Video Storytelling for Intangible Cultural Heritage Pres-
ervation. Eurographics Workshop on Graphics and Cultural Heritage, Vienna, Austria, 12 to 15 November
2018. P.57-66; Silva W. Animating Traditional Amazonian Storytelling: New Methods and Lessons from the
Field // Language Documentation and Conservation. 2010. Vol. 10. P.480-496; Wachowich N., Scobie W.
Uploading Selves: Inuit Digital Storytelling on YouTube // Etudes/Inuit/Studies. 2010. Vol. 2 (34). P.81-105;
Wilson K., Desha C. Engaging in Design Activism and Communicating Cultural Significance through Con-
temporary Heritage Storytelling: A case study in Brisbane, Australia // Journal of Cultural Heritage Man-
agement and Sustainable Development. 2016. Vol.6 (3). P.271-286.

4 UNESCO, too, has promoted storytelling initiatives, such as the 2019 Asia-Pacific Youth ICH Sto-
rytelling Context, launched by ICHCAP, a UNESCO Category Il Institute for International Information and
Networking Center for ICH in the Asia-Pacific region, to strengthen young practitioner networks and raise
awareness of safeguarding intangible cultural heritage among the younger generation. Available at: http://
www.ichngoforum.org/2019-asia-pacific-youth-ich-storytelling-contest-online-exhibition (accessed:
06.12.2020).

5 See for example: Chiu H.-C., Hsieh Y.-C., Kuo Y.-C. How to Align Your Brand Stories with your
Products // Journal of Retailing. 2012. Vol.88 (2). P.262-275; Megehee C. M., Woodside A. G. Creating
Visual Narrative Art for Decoding Stories that Consumers and Brands Tell // Psychology & Marketing. 2010.
Vol. 27 (6). P.603-622; Woodside A. G., Sood S., Miller K. E. When Consumers and Brands Talk: Storytelling
Theory and Research // Psychology & Marketing. 2008. Vol. 25 (2). P.97-145.

6 Van Laer T. et al. The Extended Transportation-Imagery Model: A Meta-Analysis of the Anteced-
ents and Consequences of Consumers’ Narrative Transportation // Journal of Consumer Research. 2014.
Vol.40 (5). P.797-817.

7 In particular, article 102 of the Operational Directives mandates that particular care should be ex-
erted to ensure that awareness raising activities will not de-contextualize or denaturalize the ICH manifes-
tations or expressions concerned; mark the communities, groups or individuals concerned as not partici-
pating in contemporary life, or harm in any way their image; facilitate the misappropriation or abuse of the
knowledge and skills of the communities, groups or individuals concerned; lead to over-commercialization
or to unsustainable tourism that may put at risk the ICH concerned.

8 Alpfoodway. Available at: https://www.alpine-space.eu/projects/alpfoodway (accessed: 17.12.2020).

9 Alpfoodway. Available at: http://intangiblesearch.eu/alpfoodway-webdoc/#HOME (accessed:
17.12.2020).
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inventory'0. The video inquiry did not have the goal of promoting specific heritage bearers
or their products and services. Rather, it was realized with the intention to raise awareness
in the general public about the need to defend the Alpine food heritage before it is lost for-
ever, to favor an understanding of the common values behind such heritage across Alpine
countries, and to mobilize communities and policy makers at the local, regional, national
and EU levels to safeguard and valorize the Alpine food heritage.

The ongoing British Academy for Sustainability project “Celebrating local steward-
ship in a global market: community heritage, intellectual property protection and sus-
tainable development in India” is instead adopting a remarkably different approach to
storytelling. The project engages with three cases in West Bengal to investigate how de-
veloping Heritage-sensitive Intellectual Property and Marketing Strategies (HIPAMS) can
give ICH bearer communities greater control over the commercialisation of their heritage
to strengthen competitiveness while contributing to its safeguarding and ongoing viabil-
ity". One of the project partners, the Indian social enterprise Banglanatak dot com'2, has
the mission to foster inclusive and sustainable development through culture. Since its
foundation, Banglanatak dot com has documented traditional knowledge of ICH bearer
communities across India with safeguarding, awareness-raising, and educational goals,
which has resulted in extensive video documentation. Thanks to the project, the bearer
communities desire to better promote their know-how and product has led to the devel-
opment of more market-oriented forms of storytelling, including the development of nar-
rative packaging and labels for heritage products, heritage-sensitive promotional web-
sites™. Part of the intervention has consisted in capacity building interventions to assist
bearer communities, the organizations representing them, and individual artists to build a
promotional and legally savvy digital storytelling presence on the social media platforms
Facebook, Instagram, and YouTube.

Thanks to the lessons learned in the context of these two projects, this paper shares
some considerations on how approaches to storytelling developed in the field of marketing
can contribute to community empowerment and sustainable development. The paper is
organized as follows. In the next section, marketing approaches to storytelling are posi-
tioned in the broader field of storytelling practices. This is followed by step-by-step guide-
lines for promotional digital storytelling interventions coherent with the HIPAMS framework.
The concluding remarks offer some emerging consideration on how legal and marketing
perspectives can be successfully combined to safeguard intangible cultural heritage.

1. Varieties of heritage storytelling practices and goals

Individuals, groups and communities tell stories for a variety of purposes. Story is a
central category of analysis in many disciplines, reflecting a human tendency to make sense
of the world, of specific events, and of personal identity and history in a narrative format™. To

0 Intangible Search. Available at: www.intangiblesearch.eu (accessed: 17.12.2020).

" HIPAMS India. Available at: www.hipamsindia.org (accessed: 17.12.2020).

2 Banglanatak Dot Com. Available at: https://www.banglanatak.com/home (accessed: 17.12.2020).

8 See for example: Banglanatak Dot Com. Available at: https://www.youtube.com/user/banglana-
tak/videos (accessed: 17.12.2020).

4 See: Bengal Patachitra. Available at: https://www.bengalpatachitra.com (accessed: 17.12.2020);
Baul Fakiri. Available at: https://www.baulfakiri.com (accessed: 17.12.2020); Purulia Chau. Available at:
https://puruliachau.com (accessed: 17.12.2020).

5 See again: Sobol J., Qentile J., Sunwolf. Once Upon a Time...
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make a few selected examples, according to some both lawyers'® and leaders'” should be
effective storytellers. In organization studies, work on the storytelling organization® high-
lights that shared stories permit to create internal cohesion and a strong organizational cul-
ture, as well as coherence in the image that is communicated to clients and other external
stakeholders. In the field of marketing, storytelling is considered of the utmost importance
to create resonant brands and marketing communications, particularly through the use of
social media™ as, compared to traditional advertising, it generates narrative transportation
and more favorable consumer responses. As this brief review shows, the term storytelling is
employed in different disciplines with heterogeneous premises and goals.

This section discusses similarities and differences in possible approaches to heritage
storytelling. Stories can be told by different authors, through different media (e. g., texts,
pictures, videos), for different goals, with different level of expertise, and based on differ-
ent contents. With respect to authors, we can distinguish stories that are:

Community-generated: an individual member or a group/organization representing
(part of) the community is the author of the story. Individuals and groups inside the same
heritage bearer community can tell different stories based on their age, gender, socio-
economic status, geographical location, and reputation. Inclusive approaches to storytell-
ing work to help stories from the more marginal or vulnerable individuals and groups to be
developed and heard.

Consumer-generated: clients and audiences, too, can tell heritage stories about
people and communities, products, experiences, and places. At the time of social media,
consumer stories can stay online forever. Consumer-generated stories can assume vari-
ous forms, including product/performance reviews and social media posts. Dissatisfied
consumers tend to share their experiences much more frequently than satisfied consum-
ers?0. Consumer-generated narratives can be judged more persuasive than community-
generated ones (unlike heritage practitioners themselves, consumers have no vested in-
terest in representing products or performances in a positive manner).

Media-generated stories come from journalists and the media (TV, press, etc.). Pro-
fessional bloggers/social media influencers are part of this category. Media-generated

6 See for example: McKenzie S. C. Storytelling: A Different Voice for Legal Education // The Univer-
sity of Kansas Law Review. 1992. Vol. 41 (251). P.251-269.

7 Mladkova L. Leadership and Storytelling // Procedia — Social and Behavioral Sciences. 2013.
Vol.75. P.83-90; Ready D. A. How Storytelling Builds Next-Generation Leaders // Sloan Management Re-
view. 2002. Vol. 43 (4). P.63-69.

8 Boje D.M.: 1) The Storytelling Organization: A Study of Story Performance in an Office-Supply
Firm // Administrative Science Quarterly. 1991. Vol.36 (1). P. 106—-126; 2) Stories of the Storytelling Or-
ganization: A Postmodern Analysis of Disney as “Tamara-land” // Academy of Management Journal. 1995.
Vol. 38. P.997-1035; Boyce M. E. Collective Centring and Collective Sense-making in the Stories and Sto-
rytelling of One Organization // Organization Studies. 1995. Vol. 16 (1). P. 107-137.

' Coker K. K., Flight R.L., Baima D. M. Skip It or View It: The Role of Video Storytelling in Social
Media Marketing // Marketing Management Journal. 2017. Vol. 27 (2). P.75-87; Ferrari S. Storytelling and
Narrative Marketing in the Era of Social Media // Social Media Marketing: Breakthroughs in Research and
Practice / eds |. Deliyannis, P.Kostagiolas, Ch. Banou. Information Resources Management Association,
2016. P.206-220; Fog K., Budtz C., Yakaboylu B. Storytelling: Branding in Practice. Berlin: Springer, 2005;
Herskovitz S., Crystal M. The Essential Brand Persona: Storytelling and Branding // Journal of Business
Strategy. 2010. Vol. 3 (31). P.21-28; Lundquvist A., Liljander V., Gummerus J., and Riel A. van. The Impact of
Storytelling on the Consumer Brand Experience: The Case of a Firm-originated Story // Journal of Brand
Management. 2013. Vol.20. P.283-297; Patterson A., Brown S. No Tale, No Sale: A Novel Approach to
Marketing Communications // Marketing Review. 2005. Vol.5. P.1-14; Vera R., Viglia G. Exploring How
Video Digital Storytelling Builds Relationship Experiences // Psychology and Marketing. 2016. Vol. 33 (12).
P.1142-1150; Pulizzi J. The Rise of Storytelling as the New Marketing // Publishing Research Quarterly.
2012. Vol.28. P. 116-128.

20 Moore S. G. Some Things Are Better Left Unsaid: How Word of Mouth Influences the Storyteller
// Journal of Consumer Research. 2012. Vol. 38. P. 1140-1154.
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stories can contribute to raise awareness about ICH and specific individuals, groups and
communities practicing it. Media reports can however contribute to misrepresentation
due to lack of in-depth research, the reiteration of clichés, and the privileging of some
sources (e. g., academic experts, government officials, high status bearers).

Expert-generated. This includes professional critics and professional experts working
for governments, cultural institutions, NGOs, universities and research institutions. Some
of these experts can act as gatekeepers (e. g., museum/exhibition curators; governments
for financial aid or official events). Their reviews, reports and studies can be influential as
they can legitimize and raise awareness about ICH elements and bearer communities.

Motivations to create and diffuse stories include those that follow:

Expressive. Expressive stories are authored by individuals (typically consumers) to
express themselves: to share an emotional moment (e. g., posting a picture or video of a
performance they are attending) or preserve it in memory, and sometimes to show-off/
increase their social status by showing refined and discerning tastes. With the advent of
social media, individuals are increasingly “self-branding” themselves, posting content that
reflects their ideal selves?'.

Promotional. Commercial storytelling can be carried out by individual heritage bear-
ers; by organizations representing (parts of) bearer communities; by commercial inter-
mediaries (e. g., art galleries, middle-men, shopkeepers) and, sometimes, by cultural
institutions, tourism management organizations, and NGOs. Promotional stories should
have clear goals, target groups, and messages. Their content tends to cast a positive
light on the promoted ICH. Typical marketing objectives include generating awareness,
strengthening reputation, stimulating trial/first purchase, informing/generating a positive
consumer attitude; generating customer loyalty.

Documenting/safeguarding. Communities’ stories can be documented to safeguard
traditional knowledge. This can result in material or digital archives in various forms (on-
line, DVDs, CDs, books, etc.). The World Intellectual Property Organization has developed
a toolkit to assist in the documentation of traditional knowledge, which discusses the intel-
lectual property right issues generated by the documentation process?2.

Academic/scientific. Experts from different disciplines carry out research that can
affect heritage communities in different manners. Academic studies are peer-reviewed
and written according to academic standards that re-interprets community points of view
in terms of discipline-based abstract categories. On the positive, academic experts can
help bearer communities to better understand their own history, retrieve lost knowledge,
and contribute to legitimize ICH. This can result in promotional storytelling grounded in
academic sources. On the negative, academic experts can misrepresent communities
and their heritage and diffuse stories that contradict long-held beliefs. This include the
diffusion of knowledge that communities would rather keep secret.

Stories can be developed based on different levels of expertise. Effective storytelling
requires a mix of competences, including aesthetics, copy writing, photography, video
making, knowledge of digital platforms, content creation, management of online commu-
nities, persuasive communication and marketing.

21 See: Schau H.J., Gilly M.C.We Are What We Post? Self-presentation in Personal Web Space
// Journal of Consumer Research. 2003. Vol. 30 (3). P.385-404; Sung Y., Lee J.-A., Kim E., Choi S. M. Why
We Post Selfies: Understanding Motivations for Posting Pictures of Oneself // Personality and Individual
Differences. 2016. Vol. 97. P.260-265; Oh S., Syn S. Y. Motivations for Sharing Information and Social Sup-
portin Social Media: A Comparative Analysis of Facebook, Twitter, Delicious, YouTube, and Flickr // Journal
of the Association for Information Science and Technology. 2015. Vol. 66 (10). P.2045-2060.

22 See: Documenting Traditional Knowledge: A Toolkit. Geneva: World Intellectual Property Organiza-
tion, 2017.
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Amateur stories are created by non-professional storytellers. Unlike older genera-
tions who learn to use digital systems and social media as adults, “digital natives” already
possess some of the competence required for effective storytelling. Also in these cases,
however, professional storytelling requires complementary skills.

Professional stories are created by experts with high levels of technical and scripting
skills — for example, media workers, professional video makers, advertising agencies.

Professionally assisted. Capacity building interventions can be designed to as-
sist individuals, groups and organizations tell their stories. Interventions of this kind are
sometimes developed to empower and give voices to marginalized people in various
contexts?23,

The content of stories is heterogeneous. Building more or less explicitly on structural
analyses of fairy tales and mythology?* and/or Jungian psychology?®, applied work has
attempted to identify “universal” story archetypes for artists, leaders, brands, and social
media storytellers?6. In the context of ICH promotion, such work can provide a blueprint to
develop content in various areas, including the following:

Foundation myths — Stories about the beginning of specific practices, art forms, ritu-
als, etc., in a specific area.

Cultural heroes — Stories about founders or other key protagonists.

Heritage revitalization — Stories about how the heritage was saved from extinction
and revitalized.

ICH bearers — Stories can show the human side of various individuals: masters and
apprentices, men and women, young and old, and from different social groups includ-
ing those from discriminated or marginal background. Like the stories of cultural heroes,
these stories can be dramatized with elements of conflict opposing their protagonists to
villains and populated with helpers, mentors, and supporters.

Know how, skills, production methods. These stories can be used to highlight differ-
ences between heritage products and cheaper counterparts/competing products. This
include for example the use of natural raw ingredients instead of synthetic ones; artisanal
methods instead of industrial productions; how the ICH was passed down through the
generations and how it evolved to keep up with times and changes in living conditions.

Specific manifestations of ICH. There are ample opportunities — for both documen-
tation and promotional purposes — for stories about specific products, performances,
ritual objects, etc.

23 See: Moutafidou A., Bratitsis T. Digital Storytelling: Giving Voice to Socially Excluded People in
a Variety of Contexts // DSAI: Proceedings of the 8" International Conference on Software Development
and Technologies for Enhancing Accessibility and Fighting Info-exclusion. 2018. P.219-226; Opel D., Ste-
venson P. Do Women Win? Transnational Development NGOs, Discourses of Empowerment, and Cross-
technology Initiatives in the Global South // Connexions. 2015. Vol.4 (1). P. 131-157.

24 See: Campbell J. The Hero with a Thousand Faces. Princeton: Bollingen Foundation, 1949; Lévi-
Strauss C. The Structural Study of Myth // Journal of American Folklore. 1955. Vol.68 (270). P.428-444;
Propp V. Morphology of the Folk Tale. Austin: University of Texas Press, 1968.

25 Jung C. G. The Archetypes and the Collective Unconscious. Princeton: Princeton University Press,
1968.

26 See, among others: Bassil-Morozov H. Jungian Theory for Storytellers. A Toolkit. New York: Rout-
ledge, 2018; Delgado-Ballester E., and Fernandez-Sabiote E. Once Upon a Brand: Storytelling Practices
by Spanish Brands // Spanish Journal of Marketing. 2016. Vol. 20 (2). P. 115-131; Olsson S. Acknowledging
the Female Archetype: Women Managers” Narratives of Gender // Women in Management Review. 2000.
Vol. 15 (5-6). P.296-302; Schedlitzki D., Jarvis C., and Maclnnes J. Leadership Development: A Place for
Storytelling and Greek Mythology? // Management Learning. 2015. Vol. 46 (4). P.412-426; Shadraconis S.
Leaders and Heroes: Modern Day Archetypes // LUX. 2013. Vol. 3 (1). P. 1-13.
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2. Making storytelling heritage -sensitive and marketing
and legally savvy

Market-oriented organizations, both profit and not-for-profit, have learned to use
storytelling to raise brand awareness, improve brand image, and generate consumer
loyalty. Promotional material realized in this context (e. g., TV commercials, social media
posts) follows the rules of persuasive marketing communications, including establishing
clears goals, messages, target audiences based on market research and a clear branding
strategy. With the rise of social media, these organizations have been able to harness the
power of consumer-generated storytelling that results in even more credible stories —
albeit this brings in the risk of diffusing discordant or negative messages. Once a budget
is defined, these organizations often work with advertising or social media agencies that
develop creative ideas which, once approved, are implemented. At the end of promotional
campaigns, results are measured to verify to what extent results were where achieved —
sometimes with the help of additional market research.

Special caution is required to adapt these approaches to ICH promotion. As also the
UNESCO Convention on ICH’s Operational Directive recognized, public disclosure of ICH
for promotional reasons may expose heritage bearers to risks of misappropriation, decon-
textualization and misrepresentation. Still, under-commercialization can be as detrimental
to the continuing viability of ICH as over-commercialization?’. How is it possible for herit-
age bearers to benefit from ICH storytelling while mitigating these risks? Building on the
HIPAMS framework that is being developed in the context of India, this section proposes
step-by-step guidelines for interventions aimed at exploiting the power of storytelling for
community empowerment and sustainable development in a heritage-sensitive and mar-
keting and legally savwvy manner.

Research to understand awareness and knowledge of ICH elements and possible
misappropriation and misrepresentation. In the theory and practice of marketing, the first
step to develop any strategy is the conduct of market research?®, which can be carried
out through a variety of quantitative or qualitative research methods. The emergence of
social media has made it simpler to carry out market research?®. Even in case of limited
skills or funding available to carry out formalized market or audience research, a simple
google, Facebook or Instagram search can provide useful elements to assess the level of
awareness and the image of specific ICH elements or bearers among potential consum-
ers or audiences. This will permit to better understand knowledge gaps and reasons for
appreciating the elements and help to identify instances of misrepresentation and misap-
propriation.

Capacity building with ICH bearer communities. In many cases, ICH bearers lack the
aesthetic, technical and promotional skills required to promote themselves effectively.
Effective storytelling-based promotion can take place through social media marketing,
which require less substantial investments than traditional media3°. Heritage-bearer indi-
viduals, groups and communities should therefore be empowered through capacity build-
ing interventions on social media use, persuasive communication, and storytelling tech-

27 AlpFoodway. Map of ICH Food Commercial Valorisation Practices Across the Alpine Space. Avail-
able at: https://www.alpine-space.eu/projects/alpfoodway/project-results/wp2_map_ich_commercial_
valorisation_practices.pdf (accessed: 6.12.2020); AlpFoodway. Guidance Paper on the Successful Valori-
zation of the Alpine Food Heritage. Available at: https://www.alpine-space.eu/projects/alpfoodway/pro-
ject-results/wp2_o0.t2.1_guidancepapertosuccessfullycommercializealpinefoodheritage.pdf (accessed:
6.12.2020).

28 McGivern Y. The Practice of Market Research. Harlow: Pearson, 2009.

2% poynter R. The Handbook of Online and Social Media Research: Tools and Techniques for Market
Researchers. Chichester: Wiley, 2010.

30 McDonald J. Social Media Marketing Workbook. CreateSpace, 2020.
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niques, to be able to create and diffuse their own promotional stories. Such interventions
would benefit from covering both the collective promotion of the ICH element as a whole
and the complementary individual promotion of heritage practitioners, so that these two
levels build on each other in a synergic manner. Capacity building should also cover legal
aspects, for example in making sure that the images, sounds and video employed for digi-
tal storytelling do not infringe the copyrights of third parties, as well as legal remedies to
instances of misappropriation and misrepresentation.

Encouragement of user-generated stories. Heritage bearers should use all possible
moments of interactions with audiences and consumers, both real (e. g., participation to
events and festivals, client visits, etc.) and digital (e. g., social media posts) to encour-
age the production of user-generated digital stories. Such user-generated stories can
raise awareness about the ICH element and its practitioners to new publics, generating
additional interest and promotional opportunities. This is however not without risks. User-
generated stories can not only support/amplify community-generated stories but also
introduce new elements (both positive and negative) or even contradict community- or
bearer-generated narratives. Capacity building interventions should teach ICH bearers to
mitigate these risks and respond to the possible fake news and misrepresentation issues,
and ensure that user-generated posts are respectful of their intellectual property rights
and referring back to the bearers’ official social media accounts.

Encouragement of both individual and collective promotion and legal protection of
the ICH element. Marketing needs to include both the collective promotion of the ICH
element as a whole and the individual promotion of heritage practitioners, so that these
two levels build on each other in a complementary, synergistic manner. An example of
this approach is the website®' co-developed with artists from Naya village, a cultural hub
of the Bengal Patachitra art form. Through the site, audiences can learn the history and
know-how behind this traditional art form. Additionally, artists have a promotional window
of their own that can be personalized with their artist statement, pictures of their choice,
and contact information. Also legal protection should adopt a similar logic, by ensuring
through appropriate governance systems a good balance between individual and collec-
tive forms of intellectual property rights protection and enforcement.

Conclusions

At first sight, marketing and ICH safeguarding look like strange bedfellows. Accord-
ing to the UNESCO’s Operational Directives for the Implementation of the Convention for
the Safeguarding of the Intangible Cultural Heritage, ICH-related commercial activities
can be a mixed blessing since, on the positive, they can raise awareness about heritage
importance and generate income for its practitioners, but on the negative they can end up
in distortions in the ICH meaning and purpose, commercial misappropriation, and unsus-
tainable tourism (art. 116—117). While over-commercialization is an undeniable threat to
ICH ongoing viability, under-commercialization can, too, compromise the survival of ICH
elements. This paper takes as a point of departure the fact that the intergenerational trans-
mission of ICH is often market-mediated. It aims to contribute to a better understanding of
the under-studied and little understood conditions under which ICH entanglement with the
market can be carried out in a heritage-sensitive and legally savvy manners that empow-
ers individuals, groups and communities that are ICH bearers and ensures that they are
the prime beneficiaries of the economic benefits of commercialization.

31 Bengal Patachitra. Available at: www.bengalpatachitra.com (accessed: 17.12.2020).
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MoBecTBOBaHME 0 Hac/neAMW, pacluMpeHne NpPaB 1 BO3MOXHOCTeN 06LNH
N ycToliuMBOE pasBuTMe

. PuHanno

Ansa untnposanua: Rinallo, Diego. Heritage storytelling, community empowerment and sustainable
development // MNpasoeeaeHue. 2020. T.64, N2 1. C.57-67.
https://doi.org/10.21638/spbu25.2020.105

Bo MHOMMX avcuunanHax ycTHas Tpaamums nofydnsia npusHaHne Kak MOLLHBIA MHCTPYMEHT
Ons o6MeHa MyOpoCTbio, CTUMYIMPOBAHMSA aMMNaTuK, nepenadn 3HaHuin 1 yoexaeHns ayam-
TOPUM B peKamMHbIX coobLieHnax. C NosiBIeHneM BCEMUPHOM NayTVHbI U COUMANbHbIX CETEN
B nocsiegHee Bpems 60bLLOe BHUMaHME OblfI0 COCPEeAO0TOYEHO Ha NnoTeHumane umppoBoro
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NoBECTBOBaHUS. YCTHas TpaauLms Takke paccMaTpmuBaeTCs HEKOTOPbIMU Kak CPeaCcTBO 3aLm-
Tbl 1 06ecneyvyeHns 4OCTyNa K HemartepuasbHOMY KynbTypHOMY Hacneguio (Intangible Cultural
Heritage, ICH), Hanpumep nocpeacTBOM OOKYMEHTUPOBAHUS U MHBEHTAPU3aLMN NPaKTUKM,
MOCTPOEHHOW Ha NOBECTBOBAHUM, UM NOCPEACTBOM pa3paboTky BeO-caiiToB U NPUNOXEHWIA.
OpHako ny6nnyHas AoCTYNHOCTb U MapkeTuHr ICH MoryT noaBeprHyTb HocuTenen Hacneams
PUCKY €ro He3akOHHOrO MPUCBOEHUS, AEKOHTEKCTYanM3aumm nim NCKaxeHus nHopmauunm,
Kak 970 ObII0 Npu3HaHo B OnepaTtuBHbix anpekTueax KOHECKO 2008 r. no uMmnnemeHTaumm
KoHBeHUun 06 oxpaHe HemaTepuanbHOro KyJabTypHOro Hacneams. Kakum obpa3om HocuTe-
NN Hacneams MOryT U3Bfedb BbIFOAY M3 pacckasblBaHUS UCTOPUIA, oxpaHsemoro ICH, ogHo-
BPEMEHHO CHWXas 3Tn puckn? Mpepnaraemas ctaTbsi OCHOBaHa Ha paboTe, NPoBeAeHHOMN
B KOHTEKCTE ABYX NCCNEeA0BaTENbCKMX NMPOEKTOB, KaCaBLUNXCS LndpoBMU3aLmm yCTHOM Tpaau-
umm pasnuyHeiMmu cnocodbamun: 1) AlpFoodway, MexpervoHanbHbI MPOEKT anbnuiAiCKoro npo-
ctpaHcTtBa EC (EU Interreg Alpine Space project, 2017-2019), HanpaBfeHHbI Ha co3aaHne
MOZENN YCTONHMBOro pa3BuTus nepmndepuninHbIX FOPHbIX parnoHOB, OCHOBAHHOW Ha coXpaHe-
HUM 1 BANOpU3aLLMn TPaaULMOHHOIO anbMMNCKOro NULLEBOIO Hacneauns; 2) Npoao/IKaoLWMNIACS
npoeKT bpuTaHCKOM akageMmnmn ycTominmBoro pas3sutms «Haesctpevy MeCTHOMy camoynpasse-
HUIO Ha rnobanbHOM pbIHKE: OOLLMHHOE Hacneguve, 3awmTa UHTeNNeKTyalbHON COOCTBEHHO-
CTU 1 YyCTOMNYMBOE pa3BuTue B MIHann». bnarogaps ypokam, U3BIEYEHHBLIM B XOAE peanmaaumm
3TUX OBYX MPOEKTOB, aBTOP CTaTby AENNTCH MbICISIMU O TOM, KaK NOAX0Abl K PaCCKa3blBAHUIO
MUCTOpPUIA, pa3paboTaHHble B 061aCTV MapKeTUHra, MOryT CnocobCcTBOBaTh pacLUMPEHMIO NpaB
1 BO3MOXHOCTEN MECTHOro CO06LLLECTBA U YCTONYMBOMY pa3BuTuio. NpoBeseHHOe nceneno-
BaHMe CnocoOCTBYET JydleMY MOHUMAHWIO HEAOCTATOYHO U3YYEHHbIX YCIOBUA, B KOTOPbIX
B3aumopencTeme ICH ¢ pbIHKOM MOXET OCYLLLECTBASATLCSA IOPUONYECKN FTPAMOTHO U C BHUMA-
HUEM K KYNbTYPHOMY Hacneauio. Takoe MOHMMaHWE [ACT HOBbleE BO3MOXHOCTU OTAE/bHbIM
nmuam, rpynnam 1 coobLiectsam, SBASoWmMMcs HocuTensamm oxpaHsembix ICH npakTuk, un ra-
PaHTUPYET, HTO OHW SIBASIIOTCA OCHOBHbIMU 6eHeduumapamMm aKOHOMUYECKNX BbIFOL KOMMEP-
umnannsaumm.

Knto4eBbie ciioBa: HemaTtepuanbHOe KybTypHOE Hacsieane, MapKeTVHT, yCTOMYMBOe pasBuTme,
uMdpoBmN3aLNa YCTHOM TPAAULIMMY, PACLLUMPEHNE NPaB 1 BOSMOXHOCTEN MECTHbLIX COOOLLECTB.

CraTbs nocTynuna B pegakumio: 6 nons 2020 r.
PekomeHngoBaHa B neyatb: 23 aekabps 2020 r.

PuiHanio [juero — apbloHKT-Npodeccop MapkeTuHra n noTpebutensckom KynsTypbl, BuaHec-wkona
Emlyon, ®paHuus, 69130, Sxionnu, yn. Mo ae Konowbto, 23; diego.rinallo@kedgebs.com
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The article presents the experience of a regional state institution involved in the process of
compiling the Regional Intangible Cultural Heritage (ICH) Register in the spirit of the 2003 Con-
vention. The Lombardy Region Ethnography and Social History Archive (Archivio di Etnografia
e Storia Sociale, AESS) has been operating since the 1970s within the regional institution for
the enhancement of the Lombardy Region’s traditional heritage. The Archive has since been
used to promote fieldwork and ethnographic research projects and it has been supplemented
with documents, photographs and audio-visual documentation. The ltalian ratification of the
2003 UNESCO Convention was an opportunity to give continuity and consistency to the cultural
activities that the Lombardy Region Ethnography and Social History Archive has been conduct-
ing since the 1970s. Regional Law no. 27 of 23 October 2008, “Enhancement of the intangible
cultural heritage”, and the new Regional Law of Lombardy no. 25 of 7 October 2016 on “Re-
gional policies on cultural matters — Regulatory reorganization” allowed a participatory inven-
tory process and shaped the formation of pioneering legislative action in Italy. As a result of this
new regional cultural policy, the Intangible Search Inventory was established, overseen by the
AESS, which coordinates safeguarding measures, actions and projects. The Intangible Search
Inventory is a community based inventory that adopts the 2003 Convention principles for the
safeguarding of ICH and works to apply the key ideas of the Convention itself, including partici-
pation and communities in the identification and description of the ICH elements. The Archive is
also in charge of the production, collection and enhancement of multimedia documentation on
ICH. This extends to multimedia collections regarding rituals, social habits, traditional technical
knowledge, oral expressions and traditional music. Some of this thematic fieldwork and multi-
media materials can be further explored on www.intangiblesearch.eu.

Keywords: regional law, living heritage, identifying, inventorying, communities, safeguarding,
participative processes.

Introduction: the regional context

The General Directorate Autonomy and Culture of the Lombardy Region operates in
the field of the Intangible Cultural Heritage (ICH) through the Regional Law no. 25 of Octo-
ber 7, 2016 on “Regional policies on cultural matters — Regulatory reorganization” which
recognizes ICH as a strategic tool at institutional level, to enhance it in its various domains
and expressions through the Ethnography and Social History Archive (Archivio di Etnogra-
fia e Storia Sociale, AESS), following different lines of action (Article 13 and Article 22)1.

Maria Agostina Lavagnino — Lombardy Region Ethnography and Social History Archive, 1, Piazza
Citta di Lombardia, Milan, 20124, Italy; maria_agostina_lavagnino@regione.lombardia.it

' The Lombardy Region Ethnography and Social History Archive (Archivio di Etnografia e Storia
Sociale, AESS) has been operating since the 1970s within the regional Institution for the enhancement
of the Lombardy Region’s traditional heritage. Available at: www.aess.regione.lombardia.it (accessed:
14.03.2020).
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The purpose of writing about the Lombardy Region Ethnography and Social History
Archive experience is to light the context in which the activity of the Regional Archive oper-
ates, discussing and reflecting about the issues concerning ICH, the development of tools
and methods in this fieldwork researches area as a strategic issue of changing process in
cultural approaches and policies.

The Lombardy Region Ethnography and Social History Archive has been operating
since the 1970s within the regional Institution for the enhancement of the Lombardy Re-
gion’s traditional heritage. The Archive has since been used to promote fieldwork and eth-
nographic research projects and has been increased with documents, photos and audio-
visual documentation. It promotes knowledge, conservation, enhancement and public
use of the audio-visual documentary heritage, as related to social life, popular traditions,
socio-economic and landscape transformations, as well as to work, literature and oral his-
tory, singing and traditional music of the Lombardy Region, with particular attention to
ethno-anthropological assets and intangible cultural heritage.

The fifty years activities of this Public Cultural Institute testify the constant attention
to those creative actions continuously carried out by local communities, within the frame-
work of their traditional practices, which are recognized by the 2003 UNESCO Conven-
tion and later by our national and regional legislation. The Archive developed an important
work of collection, documentation, cataloguing, dissemination (editorial series, records,
films, multimedia products, public consultation services) of the cultural heritage of the
Lombardy Region territorial communities?. Since the beginning, these activities has been
carried out in cooperation with Local Authorities, Research Institutions, Universities, Non-
profit sector Bodies, Public and Private Foundations committed to the preservation and
enhancement of the cultural heritage, experimenting cultural mediation strategies.

As mentioned before, the Archive has always paid attention to the traditional cultural
assets, the living practices of the Lombard communities, following the methodology of the
anthropological fieldwork. In all the fieldwork researches there has always been the intuition
of the existence of distinguishable cultural characters and specificities local cultural values.

In this perspective, traditional cultural heritage has always been considered a poten-
tial resource for local development, first in terms of safeguarding and governance, and
then as an attractive factor for local and sustainable development.

Archive’s strategy has been defined in the introduction to the “Quaderni di Documen-
tazione Regionale” in 19723, The document contains important principles about strategic
planning actions and innovative governance policy. The notion of giving a “global cultural
meaning to political actions” means paying attention to all the cultural phenomena that
constitute the components of the Lombardy reality, not only historical, but also the con-
temporary components which are in close connection with the communities. It means giv-
ing a voice to the bearers of living heritage: they are the “men of today, alive and active”,
“they are the Lombardy citizens of the Seventies”; they are the communities, groups and
individuals of today, they are the social actors of the Intangible Cultural Heritage who, in
line with the UNESCO principles, are the bearers and, at the same, time the “curators” of
the safeguarding and viability processes of Intangible Cultural Heritage.

The conducting of research based on fieldwork, the cultural planning activities,
the know-how of the regional territory creates an opportunity for the Archive, with the
2003 Convention and its national ratification, to shape the fulfilment of a pioneering legis-
lative action in Italy.

2 See editorial projects, records and multimedia collections on www.aess.regione.lombardia.it and
fieldwork researches on www.aess.regione.lombardia.it/ricerca (accessed: 14.03.2020). The Institution
collections has a huge collections of digital records, mostly available online.

S Leydi R. Le trasformazioni socio-economiche e la cultura tradizionale in Lombardia // Cultura
tradizionale in Lombardia / ed. by R. Leydi. Milan: Department of Culture, 1972. P.7-11.
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1. The international and national legal framework:
the community and civil society participation

The Convention for the Safeguarding of the Intangible Cultural Heritage, adopted by
the United Nations Educational, Scientific and Cultural Organization (UNESCO) on 17 Oc-
tober 2003 and ratified by Italy in 2007 with law no. 167 of 27 September 2007, introduced
new governance and cultural policy strategies at an international level*. The concept of
cultural heritage encompasses the practices, representations, expression, knowledge
and skills that communities, groups or individuals identify and recognize as their own.
Above all, the Convention recognized and established a new heritage category. Further-
more, UNESCO insists that the patrimonialization process depends on the participation of
those who practice and transmit these cultural assets.

The text of the Convention shifts the attention from the “experts” to the actors of the
ICH, who are not only identified as the bearers, but also ensure its vitality and transmission
and must therefore concretely participate in the development of governance strategies
that ensure its safeguarding in a “bottom up” process.

The safeguarding concept, very different from the “tutela” one, traceable in the Italian
national law texts®, includes the dynamic nature of the intangible heritage: a concept that
totally transforms the institutional and scientific approach to intangible assets. Their liv-
ing nature is aimed at accepting changes and new demands in the transmission process.
Safeguarding means measures aimed at “ensuring the viability of the intangible cultural
heritage” and, naturally, social actors have a fundamental role in the participatory man-
agement of their heritage. As stated in Article 2 of the Convention, intangible cultural herit-
age “is constantly recreated by communities and groups in response to their environment,
their interaction with nature and their history, and provides them with a sense of identity
and continuity, thus promoting respect for cultural diversity and human creativity”. Among
the measures that ensure the viability of ICH, and its transmission from generation to gen-
eration, stand identification and inventory.

UNESCO'’s attention of communities and individuals participation is reflected in other
international documents, starting from the 2005 Council of Europe Framework Conven-
tion, the Faro Convention®, ratified by ltaly on 23 September 2020, which in fact promotes
participation as an essential factor for the cultural heritage management and refers, in
its definition, to the communities to which it belongs, introducing the idea of “heritage
community”, taking up some of the principles set out in the 2003 Convention for the Safe-
guarding of Intangible Cultural Heritage.

The Faro Convention defines “cultural heritage” and “heritage community” in Arti-
cle 2:

Article 2 — Definitions

For the purposes of this Convention,

a) cultural heritage is a group of resources inherited from the past which people identify,
independently of ownership, as a reflection and expression of their constantly evolving values,

4 The ratification law is published in: Gazzetta Ufficiale. 2007. 12 October. No. 238.

5 The Legislative Decree No. 42 of January 22, 2004 “Code of Cultural Properties” contains only an
Article, added in 2008, dedicated to intangible cultural heritage, Article 7-bis “Expressions of collective
cultural identity” in which the legislator introduced only the commitments undertaken by Italy with the na-
tional laws that ratified the 2003 and the 2005 UNESCO Conventions, that are “subject to the provision of
this Code if they are represented by material testimony and if the prerequisites and the conditions for the
applicability of article 10 exist”. Article 10 includes the list of cultural properties under the Code protection:
according with this article, the intangible heritage is “protected” only in its tangible dimension.

6 Council of Europe Framework Convention on the Value of Cultural Heritage for Society (CETS
No. 199), Faro, 27 October 2005.
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beliefs, knowledge and traditions. It includes all aspects of the environment resulting from the
interaction between people and places through time;

b) a heritage community consists of people who value specific aspects of cultural
heritage which they wish, within the framework of public action, to sustain and transmit to future
generations.

According to the Faro Convention, “heritage community” means a human group that
wants to support with public actions a cultural heritage considered worthy of being trans-
mitted to future generations. The Faro Convention, unlike other international legal instru-
ments, shifts the focus from the cultural heritage itself, to the relationship of communities
“with the surrounding environment and their active participation in the process of recogni-
tion of cultural values, placing heritage as a resource at the centre of a vision of sustain-
able development and promotion of cultural diversity for the construction of a peaceful
and democratic society””.

Cultural heritage is recognized as part of the right to participate in cultural life, in the
Universal Declaration of Human Rights of 1948, which in Article 27 proclaims: “1. Everyone
has the right freely to participate in the cultural life of the community, to enjoy the arts and
to share in scientific advancement and its benefits”.

Even before the Faro Convention, UNESCO adopted the Convention for the Protec-
tion and Promotion of the Diversity of Cultural Expressions on 20 October 2005, ratified by
Italy on 30 January 2007. The Convention “celebrating the importance of cultural diversity
for the full realization of human rights and fundamental freedoms proclaimed in the Uni-
versal Declaration of Human Rights, and other universally recognized instruments”, not
only emphasizing the fundamental right of individuals and peoples to participate in culture
(Article 2 and Article 5), but in particular recalling the theme of participation in a specific
article:

Article 11 — Participation of civil society

Parties acknowledge the fundamental role of civil society in protecting and promoting the
diversity of cultural expressions. Parties shall encourage the active participation of civil society
in their efforts to achieve the objectives of this Convention.

In the international documents, the participatory approach prevails as part of the right
of communities and individuals and as a possible tool for States to develop new strategies
in the implementation of cultural policies. The theme is complex and highly contemporary,
involving, in this global change of scenarios, the anthropological disciplines, international
and cultural heritage laws.

In the 2003 Convention, participation is one of the key concepts of safeguarding,
as recurrently stressed in various reports of the intergovernmental committee debates.
Among the measures that can guarantee the viability of ICH, the Convention calls for the
implementation of inventories.

The analysis of the language Convention’s text, which uses non-prescriptive lan-
guage in most of its articles, makes it possible to understand the importance given to
certain strategic points, in particular those concerning the way in which safeguarding
measures are implemented, and the importance given to inventories in this direction. Ac-
cording to Article 11 of the Convention, each State Party, is required to take the necessary
measures to ensure the safeguarding of ICH including communities, groups and relevant
NGOs in the identification of elements.

7 Carmosino C. ll valore del patrimonio culturale fra ltalia e Europa. La Convenzione quadro del Con-
siglio d’Europa sul valore del patrimonio culturale per la societa // Aedon. 2013. No. 1. Available at: http://
www.aedon.mulino.it/archivio/2013/1/carmosino.htm (accessed: 14.03.2020).
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Article 11 — Role of States Parties

Each State Party shall:

a) take the necessary measures to ensure the safeguarding of the intangible cultural
heritage present in its territory;

b) among the safeguarding measures referred to in Article 2, paragraph 3, identify and
define the various elements of the intangible cultural heritage present in its territory, with the
participation of communities, groups and relevant nongovernmental organizations.

Article 11 is more prescriptive than other ones (“take the necessary measures”, “iden-
tify and define”). Each State, ratifying the Convention, is obliged to implement safeguard-
ing plans to ensure that ICH can be transmitted from one generation to another. Transmis-
sion and participation processes are emphasized in the Convention: as indicated, only
intangible elements that are recognized by communities as “theirs own ICH” are to be
safeguarded.

Inventories are strictly connected to the safeguarding measures because they can
raise awareness, can encourage creativity and “self-respect in the communities and indi-
viduals”.

Article 12 — Inventories

1. To ensure identification with a view to safeguarding, each State Party shall draw up, in a
manner geared to its own situation, one or more inventories of the intangible cultural heritage
presentin its territory. These inventories shall be regularly updated.

2. When each State Party periodically submits its report to the Committee, in accordance
with Article 29, it shall provide relevant information on such inventories.

Indeed, the inventories process should not be static, the updating of them should
ensure the recording of changes in identifying elements: communities are the bearers and
the ones who create their ICH and keep it alive. Inventorying is an ongoing process and it
cannot happen without the community involvement in identifying and safeguarding ICH.

Article 15 — Participation of communities, groups and individuals

Within the framework of its safeguarding activities of the intangible cultural heritage, each
State Party shall endeavour to ensure the widest possible participation of communities, groups
and, where appropriate, individuals that create, maintain and transmit such heritage, and to
involve them actively in its management.

From a democratic perspective and in participatory governance, a focus on civ-
il society gives a voice to the communities, social groups, individuals who represent
themselves through the diversity of their own ICH. In accordance with this perspective,
institutions do not have an autonomous and centralizing role, but instead become the
subjects of a cultural mediation, facilitating cultural participation. Indeed, institutions
continue to play an important role in the selection processes of the cultural heritage,
but this function no longer falls exclusively on the shoulders of institutions. As a result of
the new international regulatory context, there now exists a recognition of the need to
understand the ICH elements through the transmission processes, in terms of viability
and enhancement, and through the “living signs” that are constantly recreated, in an
ever-new production of culture.

The new paradigms introduced by the Convention lead institutions to a new reflection
on cultural heritage and force the scientific community, experts, ethnographic and anthro-
pological disciplines to carefully analyse fieldwork research approaches and methodolo-
gies, bringing new principles into the process of identification and inventory of ICH. Inven-
tories are an integral part of safeguarding because they raise awareness about ICH and its
importance for individual and collective identity.
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The new international regulatory context, involving the study, comparison, experi-
mentation, and within the context of European Programmes®, has led the Lombardy Re-
gion Ethnography and Social History Archive to draw up an international inventory, shared
on the inter-regional level of the European cross-border area. As such, to understand
these developments and perspectives, we must first begin with an analysis of the activity
of the Regional Archive operates.

2. Regional policies on Intangible Cultural Heritage

The Italian ratification of the 2003 UNESCO Convention was an opportunity to give
continuity and consistency to a cultural action that the Lombardy Region Ethnography and
Social History Archive has been operating since 1970s.

In the spirit of the 2003 Convention, the qualification of the intangible heritage as a
“cultural asset” finds regulatory fulfiiment in the Regional Law no. 27 of 23 October 2008,
“Enhancement of the intangible cultural heritage”, which recognizes this heritage and at-
tests the willingness, at the institutional level, to enhance itin its various forms and expres-
sions through the Regional Archive, following different lines of action, as reflected in Arti-
cles 1 and 2. The new Regional Law of Lombardy no. 25 of 7 October 2016 on “Regional
policies on cultural matters — Regulatory reorganization” takes up the contents of former
law no. 27, in particular in Articles 13 and 22:

Article 13 — Ethno-anthropological heritage and Intangible Cultural Heritage

1. The Region promotes and supports the knowledge, identification, safeguarding and
enhancement of ethno-anthropological heritage and intangible cultural heritage in its territory
or in communities of Lombard citizens residing abroad, in its various forms and expressions.

2. For the purposes of this law, intangible cultural heritage means, in accordance with the
definition contained in the Convention for the Safeguarding of the Intangible Heritage, ratified
by Italy with law no. 167, 2007, practices, representations, expressions, knowledge, as well as
the tools, objects, artefacts and cultural spaces associated with them, which communities,
groups and in some cases individuals recognize as part of their heritage, their history and
their identity with particular regard to: a) traditions and oral expressions, including oral history,
narrative and toponymy; b) music and traditional performing arts, represented in a stable or
itinerant form, as well as street artistic expression; c) social customs, ritual and festive events,
historical events; d) knowledge, practices, beliefs related to the cycle of the year and of life, to
nature and to the universe; e) traditional knowledge and techniques related to productive, craft,
commercial and artistic activities.

3. The Region promotes, furthermore, the creation of inventories of intangible cultural
heritage and fosters its inclusion in the lists prepared by UNESCO, carrying out a consultancy
and support function for the national and international institute in charge.

Article 22 — Ethnography and Social History Archive (AESS)

1. The Region, through the Ethnography and Social History Archive (AESS), promotes
the knowledge, conservation, enhancement and public use of the audio-visual documentary
heritage, as related to social life, popular traditions, socio-economic and landscape
transformations, as well as to work, literature and oral history, singing and traditional music
of the Lombardy region, with particular attention to ethno-anthropological assets, intangible
cultural heritage, the Lombard language and its variants.

2. In particular, AESS:

a) guarantees the public use of funds, collections and collections owned by the region
or by other affiliated subjects, consisting of texts, photographs, audio-visual media,
sound documents also through the digitization and management of databases;

8 E. CH. I. — Italo-Swiss ethnographies for the enhancement of the intangible heritage project (In-
terreg Iltaly-Swiss Cooperation Programme 2007-2013) and AlpFoodway project (Interreg Alpine Space
Programme 2014-2020).
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b) promotes knowledge of the ethno-anthropological heritage through the acquisition
of historical and contemporary documentary funds, the study and research in the
field with every available technical support and the creation of communication
products;

c) promotes the safeguarding of the intangible cultural heritage also through the
creation of regional inventories that favour the transmission between generations;

d) promotes knowledge of the Lombard language in its variants;

e) it also promotes knowledge of the documentary heritage relating to the First World
War also through the general info-telematic archive of historical and documentary
findings in conjunction with the territorial competent bodies, which provide for its
constant updating.

In 2008, to promote the new Regional Law and spread the principles of the 2003
UNESCO Convention, was developed the travelling exhibition project “Culture in Movi-
mento”. The project has been carried out in cooperation with Local Authorities, Ethno-
graphic and Local Museums, Ecomuseums, Mountain Communities, Provinces, Research
Institutes, Foundations and Cultural Associations. The 2008 Regional Law “Enhancement
of the intangible cultural heritage” introduced a new regional political strategy to identify,
safeguard and enhance ICH. And this was the first important instrument to start the pro-
cess of implementing a Regional Register about Lombardy ICH. The travelling exhibition
was the first action to implement this idea, drawing the Inventory up with ICH communities
and Local Associations, Cultural Operators, Local Authorities and spread the new cultural
policies all around the regional territories.

In the context of the enhancement of intangible heritage, the recognition of the ICH in
the regional legislative framework, sparked a new “season” in the two-year period 2010-
2011, through the first call of the Lombardy Region, “Public call for the participating pro-
cess for the implementation of the Lombardy Intangible Heritage Register (REIL)”.

The REIL implementation, an identification and safeguarding tool introduces, in ac-
cordance with the 2003 Convention, a bottom-up procedure, directly involving heritage
communities in the identification process of intangible assets. The model starts from the
assumption that shared responsibility between institutions and civil society serves as an
“aggregating force” in the application of participatory and shared enhancement models.

This new approach has allowed the Archive to experiment with models that involve
diversified and heterogeneous professional skills (encouraging and facilitating dialogue
between social actors), combining the knowledge of anthropologists as well as the knowl-
edge of those who locally recognize intangible assets as part of their contemporary herit-
age. Through this first public call, the Archive included the Traditional Violin Craftsman-
ship in Cremona and the Lombardy Region Alpine Transhumance elements in its Register
(2011)?, which will be later included in the Representative List of Humanity.

We have to underline that not all the projects that had a financial support were inclu-
ded inside the Regional Register. We included elements, not submitting them for a Nomi-
nation process or filling Nominations for the Convention Lists: this is a National evaluation
process. The Register is intended as a tool to map the regional ICH “with a view to safe-
guarding”, involving communities in this complex process of identifying and inventorying,
having them a privileged place in safeguarding it.

Since 2011, and up to 2019, the Regional Law has allowed for the publishing of Public
Calls to support communities, Institutions, Associations and Local actors carrying out pro-
jects for the identification, fieldwork researches, and participatory safeguarding actions.

9 The forms are available with the video-documentation at the web address of the Intangible Search
Inventory: www.intangiblesearch.eu (Lombardy Section).
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As a result of the listed assumptions and through mediating the needs of the
“R.E.l.L.community”, a first draft inventory was tested, directly involving the communities
in its definition processes. This draft inventory form has developed, and has found fulfil-
ment and wider sharing, in the context of European Programming, with the creation of an
inventory that is open to the territory of the Alpine Macroregion Strategy'°.

The inventory form was developed taking into account different documents including,
the UNESCO layouts of the Application Dossiers, the UNESCO “Identifying and Invento-
rying Intangible Cultural Heritage Guidelines”, ten cases of European and international
inventories analysed by the Association for the Protection of Cultural Heritage Intangible
(ASPACI), research carried out in 2010 for the Regional Archive', and the Ministerial form
BDI — Intangible Demo-ethnoanthropological Heritage, created by the Central Institute
for Catalogue and Documentation and used at National level for the presentation of the
proposals for the Nomination of the elements.

The UNESCO kit contains a proposal for a structure that identifies, through its six
sections, the information considered essential by UNESCO for the element “storytelling”
through an inventory form: the data for its identification, its characteristics, the persons
and institutions associated with the element, the state of the practice, the conditions of
its transmission and viability, the methodology of its identification and the documentation
produced and/or available.

It is a model which introduces important innovations'2. In particular, the model draws
attention to the descriptive aspects that refer to the role of the communities, groups and
organizations linked to the element, involved in the transmission and viability processes.
Relevant to this process is the information relating to the transmission methodology and
the safeguarding measures in place, as well as the possible threats to viability. In the de-
velopment of the layout, the comparisons and analysis of inventories and forms devel-
oped by other institutions at the European and international level were also significant.

The Archive contains new information introduced by the Convention, which are rel-
evant because in relation to the descriptive requests of the Application Dossier-ICH 02 a
number of key questions arise. Who are the bearers and practitioners of the element?
What are the specific roles of communities and groups or other categories for the prac-
tice? What are their responsibilities? What are the ways in which communities participate?
How are these elements transmitted? How is safeguarding applied?

These are some of the indispensable features of the Inventory that are defined as “nar-
rative” and which explain, within the obvious limits of a cataloguing form, the cultural geog-

0 In the spirit of the Convention, and thanks to the work shared with partners from other Regions
and international ones, the international inventory for the enhancement of the intangible cultural heritage
of the Alpine cross-border regions between Italy and Switzerland has been published online (www.intan-
giblesearch.eu). This is one of the results of the project E. CH. |. — Italo-Swiss ethnographies for the en-
hancement of the intangible heritage (Interreg Italy-Swiss Cooperation Programme 2007-2013). Lombardy
Region, project leader, collaborated for its development with Piedmont Region, Valle d’Aosta Autonomous
Region, Bolzano Autonomous Province, Valais Canton, Ticino Canton and Grigioni Canton, different ad-
ministrations territories, but linked by common cultures values. Through the AlpFoodway project (Interreg
Alpine Space Programme 2014-2020) the Inventory, in its dynamic and participative approaches, has been
open up to the communities of other Alpine Regions (Trentino Alto Adige, France, Slovenia, Austria and
Germany).

' In addition to the work by ASPACI, Participatory Identification of Intangible Cultural Heritage (Iden-
tificazione partecipativa del patrimonio culturale immaterial), in 2012 a new research was developed:
ASPACI. Participation in Intangible Cultural Heritage Safeguarding: Ethnographic, Economic and Techno-
logical Aspects. Milan: Ethnography and Social History Archive, 2013.

12 Kit of the Convention for the Safeguarding of the Intangible Cultural Heritage. P. 15 // UNESCO.
Available at: http://www.unesco.org/culture/ich/index.php?Ig=en&pg=00451 (accessed: 14.03.2020).
See also the analysis edited by ASPACI. Identificazione partecipativa del patrimonio culturale immateriale.
2011. P.6-37 (Ibid.).
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raphy of a territory, through constantly evolving living practices, which, as demonstrated,
continue to be the centre of the communities and establish links between tradition and con-
temporary values. This is a rather complex process and, in fact, the new role of communities
and the concept of participation triggered significant changes in the fieldwork approaches,
identification and inventorying, enhancement and restitution methods, and forced institu-
tions to deeply reflect on and rethink governance strategies with a renewed attention. The
work is complex and continues to progress and, in light of ongoing and foreseeable future
developments, requires continuous collaboration with institutions and civil society.

3. Examples and best practices

Starting from the Lombardy Register the Intangible Search inventorying process has
been extended to the Alpine Regions through different European programme and projects.

The Rye Bread Festival is a good example of a safeguarding participatory measure.
Started at regional level in the Aosta Region, in Lombardy Region and in Canton Grigioni
(Switzerland), the Festival has grown into a transnational one joining communities from
eight Alpine regions in six countries (Aosta, Lombardy and Piemonte Regions in Italy, Up-
per Gorenjska Region in Slovenia, Parc de Bauges in France, Upper Bavaria in Germany,
Canton Grigioni and Canton Valais in Switzerland).

Every year, at the same day of October, all the Regions open their community’s ovens
to make rye bread. Started in the Aosta Valley, at regional level, the Rye Bread Festival
is an example that has become a transnational one, joining Alpine communities inside a
ritual, make traditional rye-bread, in which the communities’ know-how is still alive, and
raise awareness of the common ICH across regions and countries. For the fifth-year edi-
tion, in this time of Covid emergency, we developed a new format to go inside commu-
nity’s homes and connect them (all over the countries) through digital instruments and
streaming devices. We developed with local communities this approach, to maintain the
spirit of the event, to create a new common shared experience in making bread, and for
the first time, at the same time, to putin contact communities of different Regions through
digital devices.

Thinking about Educational programme on ICH the Politecnico University of Milan
School of Design launched a course in Exhibition Design Studio in 2017. The course is
based on the Intangible Search Inventory (www.intangiblesearch.eu) to select five collec-
tions, to share information with the students and to understand the importance of ICH. The
course aims at enhancing the cultural heritage of the Alpine Mountain’s identity, focusing
on design solutions that relate to exhibit design in terms of widespread museums and
temporary exhibitions. This is only an example for integrating intangible cultural heritage in
University Programmes. Similar methods could be used to raise awareness with the public
schools, in different context of learning to learn more about ICH: awareness raising is a key
to safeguarding ICH.

Fifty students from various countries designed two different typologies of projects to
valorise some Alpine ICH practices and rituals. The first project lays itself within the region-
al landscape, the second one in the urban context of the square Citta di Lombardia in the
city centre of Milan (the Lombardy Region Institutional District). The projects presented
how the cultural heritage of the Alpine mountain regions can be shared to urbans thanks
to design new models of cultural experience and, hence, demonstrate the relationship
between rural and urban areas.

The collections were inspired by the Lombardy Register elements:

— traditional carpet pezzotti: it’s a rustic and coloured traditional carpet, made of
waste textile from Valtellina;
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— handmade footwear pedu: Lanzada town’s (Valmalenco) footwear made of a thick
fabric sole with velvet ribbed and laced upper sewn onto it;

— rye bread pan de séghel: it’s a particular type of bread made of rye wheat which
still today is consumed throughout “Valtellina” mountain area;

— carnival and wooden mask sculptors: Schignano’s Carnival is part of the Alpine
ones;

— bells and bell-ringers: since the middle ages the sound of bells has played a ma-
jor role in the Bergamo’s area celebration of religious events and in calling public
gatherings.

At the end, talking about ICH Convention methodology, the AlpFoodway Alpine Space
Project in which all partners started a bottom-up process involving local communities to
identify and inventorying Intangible Alpine Food Heritage and including more than 150 el-
ements about food production, agricultural knowledge, rituals, traditions in a spirit of
recognition of a common cultural heritage. Alpine Food Heritage is the set of sustainable
production and consumption practices, knowledge and skills, productive landscapes and
locally produced traditional food in the Alpine regions. It depends on commons, shared
goods and services, and on mutual assistance.

With the support of the Macroregional Strategy EUSALP™ Lombardy Region has been
developing an Inter Directorates Task Force that link Culture, Agriculture, Environment,
Local Mountains to support the dissemination of the AlpFoodway Methodology results
also in the context of the UNESCO 2003 Convention .

Conclusions

One of the tools used to develop new strategic regional policy is the Lombardy Reg-
ister of the Intangible Heritage (REIL). According to the Guidelines and 2003 UNESCO
Convention for the Safeguarding of Intangible Cultural Heritage (2003 Convention), REIL
was implemented in accordance with communities participatory processes: www.intangi-
blesearch.eu (Lombardy Section).

The Lombardy Region Register, in the context of European and International projects,
was opened up to international heritage communities, Institutions, Cultural Organisations
and Regions of the Alpine Macroregional Strategy EUSALP'S,

As a result of this new regional cultural policy, the Intangible Search Inventory was
established, overseen by the Archive which coordinates safeguarding measures, actions
and projects. The Intangible Search Inventory is a community based inventory that adopts
the 2003 Convention principles for the safeguarding of ICH, and works to apply the key
ideas of the Convention itself, including participation and communities, in the identifica-
tion and description of the ICH elements.

The Archive is also in charge of the production, collection and enhancement of mul-
timedia documentation on ICH. This extends to multimedia collections regarding rituals,

8 “The Alpine macro-regional strategy would provide an opportunity to improve cooperation in the
Alpine States as well as identifying common goals and implementing them more effectively through trans-
national collaboration. EUSALP constitutes a strategic agenda that should guide relevant policy instru-
ments at EU, national and regional level, by closely aligning and mutually reinforcing them”. Available at:
http://alpine-region.eu (accessed: 14.03.2020).

4 All the studies and results are available the Alpine Space project website: https://www.alpine-
space.eu/projects/alpfoodway/en/home (accessed: 14.03.2020). Elements from the Alpine Regions:
www.intangiblesearch.eu (accessed: 14.03.2020).

5 AlpFoodway Project — Alpine Space Programme 2014-2020. Available at: https://www.alpine-
space.eu/projects/alpfoodway (accessed: 14.03.2020).
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social habits, traditional technical knowledge, oral expressions and traditional music.
Some of this thematic fieldwork researches and multimedia materials can be further ex-
plored on www.intangiblesearch.eu.

The main objectives of Intangible Search are:

— identifying and inventorying the living ICH taking into account various domains of
ICH which, according to the Unesco Convention, include e. g. oral tradition, per-
forming arts, social practices, rituals and festive events, knowledge and practices
concerning nature and the universe, traditional craftsmanship;

— spreading and increasing awareness about ICH in a very widespread manner, also
holding discussions and seminars for the purpose of providing a large number of
parties operating in the field of ICH.

The challenge is to implement new strategies and support communities and Local
Authorities with a view to the future, allowing participation and civil society involvement
to contribute spreading ICH values and benefit, enlarging the actors and the education
about ICH.
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B cTatbe onncbiBaeTCs OMNbIT PErMoHanbHOro rocy4apCTBEHHOIO YUPEXAEHUs, y4aCTBYIOLLEro
B Mpouecce cocTaBneHnst PervoHanbHoOro permctpa HemarepuanbHOro KynbTypHOro Hacne-
aus (Intangible Cultural Heritage, ICH) B nyxe KoHeHuun 2003 r. ApxmB aTHOrpadumn 1 coum-
anbHom nctopumn pernoxa Jlombapams (Archivio di Etnografia e Storia Sociale, AESS) pa6oTtaeT
¢ 1970-x rogoB B pamMKax pPermoHasibHOro y4pexaeHusi no NpuyMHOXEHNIO TPaaMLMOHHOMO
Hacneaus pervoHa Jlombapams. C Toro BpemeHn ApxmMB MCNOJIb30BAJICA 419 OCYLLLECTBAEHUS
rnonesbiXx PaboT N aTHOrpadUIECcKUX NCCnenoBaTesibCKMX NPOEKTOB N MOMOJIHANCS AOKYMEH-
Tamu, dotorpadumsamm n ayanoBusyanbHON AOoKyMeHTauven. Patndukaums Ntannen KoHBEH-
umn FOHECKO 2003 r. gana BO3MOXHOCTb COXPaHUTb MPEEMCTBEHHOCTb KYJIbTYPHO AesTeNb-
HoCTU, ocywectenasemorn AESS ¢ 1970-x rogoB. PernoHanbHbeii 3akoH o1 23.10.2008 N2 27
«O6 yKpenneHnn HemMaTepmanbHOro KyabTYpPHOrO Hacneaus» 1 HOBbI PervoHanbHbI 3aKOH
Nombapaum ot 07.10.2016 N2 25 «PervoHanbHas nonnTtuka B 061acTn KynbTypbl — peryns-
TUBHas peopraHmn3auus» No3BOAUAM NPOBECTU NHBEHTAPU3ALMIO C y4acTUeM BCEeX 3amHTepe-
COBaHHbIX CTOPOH 1 NMpUHATL B MTanumn HoBaTtopckoe 3akoHOAATeNbCTBO. B pesynsrare ocy-
LECTBNEHNSI HOBOW PervoHanbHOM KyNbTYPHOM NOANTUKM Obla co34aHa Onnch BbIIBIEHHOIO
HemaTtepuanbHOro Hacneaus, kypupyemas AESS, KOTOPbI KOOPOVUHUPYET OXPaHHble Mepbl,
nencreus 1 npoektbl. ONUCh BbISIBNIEHHOrO HEMATepUasibHOro Hacneams — aTo chopMmMpo-
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BaHHbIN 6Gnarofaps AesTeNbHOCTM MECTHbLIX COOOLLECTB PEECTP, OCHOBAHHbIM Ha NPUHLMNAX
KoneeHuuun 2003 . 06 oxpaHe ICH 1 npumMmeHeHumn knoveBblx naen camon KoHBeHUUM, BKIO-
yasi yHyacTme MeCTHbIX COOOLEeCTB B naeHTudUKaumm n onmcaHnm anemeHToB ICH. Apxue Tak-
e 0TBeYaeT 3a NPOM3BOACTBO, COOP U pacLUMpeHUE MyNbTUMEONNHOM AoKyMeHTaumm no ICH,
B TOM 4nUCfe MyNbTUMEOUNHBIX KOTEKUMIA, KaCalLWMXCS PUTYanoB, COLManbHbIX NPUBbIYEK,
TPaONLMOHHBIX TEXHNYECKNX 3HAaHWIA, YCTHOrO TBOPYECTBa U TPaAULIMOHHON My3blk1. HekoTo-
pbl€ N3 TEMATUYECKNX NMONEBLIX UCCNEA0BAHNN N MYIbTUMEOUIHbBIX MAaTEPUANoB AOCTYMHbI HA
cante www.intangiblesearch.eu.

KntoyeBbie csioBa: permoHanbHOe Npago, XWUBOE Hacneane, MAeHTUPUKaUms, NHBEHTapu3a-
Lms, coobLLecTBa, OXpaHa, NPOLECCHI y4acTusl.

Cratbs noctynuna B pegakumio: 28 ceHtabps 2020 .
PekomeHnpoBaHa B neyatb: 23 gekabpsi 2020 .

JlaBaHbuHO Mapusi AroctHa — ApxuB aTHOrpadun 1 coumanbHOn cTopumn pervoHa Jiombapaus,
Wtanusa, 20124, MunaH, nn. Yutta am Jlom6apaums, 1; maria_agostina_lavagnino@regione.it
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FOHECKO, HemaTepuanbHoe KynbTypHOe Hacnegue
N PbIHOK: CMOPbI N KAMHW NMPeTKHOBEeHUA*

K. bopTtosioTTo

Ang uutnpoBanua: GoprosiorTo K. KOHECKO, HemaTepuanbHoe KynbTypHOe Hacneame 1 pPbiHOK:
Cnopbl U KaMHW NpeTkHoBeHus // NMpasoseneHne. 2020. T.64, N2 1. C.80-92.
https://doi.org/10.21638/spbu25.2020.107

B crtatbe paccmartpuBaloTCa B3aMMOCBA3M HeMarepuanbHOro KynbTyPHOrO Hacneaus
(Intangible Cultural Heritage, ICH) n pbiHka Ha @OHe nepeopueHTaunn NPUMOpPUTETOB
IOHECKO Ha ycTton4ymBoe passuTtre. OCHOBbIBasCb Ha HAOMIOAEHMAX 3@ 3aceaHNsIMN PYKO-
BOAALLMX OpraHoB KOHBEHUMM MO OXpaHe HeMaTepmanbHOro KyJbTypHOrO Hacnenus, asTop
aHanM3upyeT NpPOTUBOPEYUS, MOPOXAEHHbIE PUCKAMWU YPE3MEPHOM KOMMepLMann3aumm
ICH, mexay cybbekTamm HOPMOTBOPYECKOM AeATeNbHOCTU, CBA3aHHOM C pa3paboTKOM «X0-
poluero» ynpasfieHusi Hacneamem. Xots Heo6XoAMMOCTb COMlTAaCOBaHUS PbiHKA 1 Hacneams
odurumanbHO NPU3HaHa, BKIIIOYEHME TON NN MHON KOMMEPYECKOW NPakTuku B nepeyveHb ICH
IOHECKO kBanuounumpyeTcs MHOTMMU TakMMu cyObekTaMmn kak TpaBmartmyeckoe. Juckyc-
cusi, BbiI3BaHHasi BbIPabOTKON AOKYMEHTOB MO 3TOM TemMe B pykoBoasaLwmx opraHax KoHBeH-
LMK, NPONMBAET CBET HA NPOTUBOPEYMBOE BOCNPUATUE B3AUMOCBSA3U MeXAY pbiHKOM 1 ICH.
Mpu paccmoTpeHnn ngen kKommepumnannadaunmn 6e3 YypesmMepHor KoMMmepLmann3aumm, Npea-
JIOXKEHHOW YNOMSAHYTLIMU CYObekTaMu ANs paspeLleHns HaNnpPsXKeHHOCTU MeXay Hacneamem
1 PbIHKOM, B CTaTbe MNOAYEPKUBAETCS KOHCTUTYTUBHASA ABYCMbICIEHHOCTb KoHBEHUMN. OTa
KOHLEeNuUsl, OCHOBaHHas Ha MAesx «He3aKOHHOro MPUCBOEHUSA» N «AEKOHTEKCTyannaaumnm»,
SIBNSIETCS YACTbIO JIOMUKW NOHATUS UHTENNEKTYanbHOM cobcTBeHHOCTU. OgHako KoHBeHLuMs
ABHO Oblna paspaboTaHa B pamkax anbTePHATUBHOM Napagurmbl, NOAYePKUBAIOLLEN KYNbTYypP-
HbIi AMHaMN3M U OBLLHOCTb KYNbTYPHOrO AOCTOSAHUSA. B TO BpemMs kak npeanpuHumarenm,
VIMEIOLLME OENO C TaKUM Hacneanmem Ha MecTax, NepexonsT OT OOHOM0 NPaBoOBOro pexmnmMa
K OPYromy, nparmMatuvyHoO 1 CTpaTerm4yeckn MCnosb3ys NpaBOBble PaMKWM, OCHOBaHHbIE Ha
NPVHUMAMAaNLHO NHOWM NOrnKe, 3Ta HeNnoCeA0BaTeIbHOCTb NOPOXAAET HOPMATUBHbLIE M0N0~
BOJIOMKUW ANsi CyObEKTOB, COMPUYACTHbIX 0duLmManbHbiM opraHam KoHBeHLMN, paspbiBaio-
LMXCS MEXAY PEXMMOM COOCTBEHHOCTU U PEXMMOM Hacneams 1 060CHOBBIBAIOLLMX CyLLe-
CTBOBAHME AaHHbIX PEXNMOB Pa3NYHbIMUN KOHLENLUNSIMN MOPabHOM 3KOHOMUKN. Takmm 06-
pasomMm, B pamkax KoOHBEHLMN NPUHLMMN KOMMepLManmsaumm 6e3 4ype3MepHon kKommepLma-
nmM3aunn NpeacTaBnseT cobor Xpynknii KOMNPOMNCC, OTPAXAIOLMNI HAMPSXKEHHOCTb MEXAy
pPasnMYyHbIMU PEXMMaMM BHELLHEro PEryinpoBaHna OTHOLLEHWI, CYLLECTBYIOLWMX BHYTPU
TPAANLNOHHOWN KYNbTYPbI.

Knovesbie cnoBa: IOHECKO, KoHBeHUMsi MO oxpaHe HemaTepuanbHOro KynbTypHOro Ha-
cneaus, KoMMepLumanuaaumsi, MopanbHas SKOHOMMKA, NPaBOBOM PEXUM Hacneaus, PbiHOK,
YCTOMYMBOE pasBuTmE.

boptonotTo Kesipa — PhD aHTpononoruu, LLikona Beiclumnx coumanbHbix Hayk (EHESS), ®paHuus,
75006, Mapwx, Pacnann, 105; chiara.bortolotto@ehess.fr

* Crtatbsa nogrotoBneHa npu ¢uHaHcosor noanepxke Agence Nationale de la Recherche (Ppah-
uusi) B pamkax npoekta «[poTtneopeuns KOHECKO: dopmMmpoBaHue Hacneousi B pamkax rnobanbHoro
ynpasnexus» ANR-14-ACHN-0006-01.

ABTOp 61arofapuT y4aCcTHUKOB OHNanH-koHdepeHumm «tOHECKO un kynsTypHOe Hacnegue» (CIMoery,
18.05.2020) 3a BbickadaHHble 3aMevaHus, KoTopble oboratunm ctatbto, a Takxke A. [l. Pynoksaca 3a nepe-
BOJ, HA PYCCKUI A3bIK.
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BBepeHune

B 2019 r. The New York Times onybnnkoBana ctatbto «[N06GanbHbIA LWONUHF
¢ IOHECKO B kayecTBe Ballero ruaga», rge nogpobHO nokasbiBaeTcs, Kak CNUCKN He-
MartepuanbHoOro kynbTypHoro Hacneaus (Intangible Cultural Heritage; panee — ICH,
Hacneame) MoryT ObiTb UCMOJIb30BAHbI KYJIbTYPHbLIMM MOKynaTensaMmn anas Belbopa «npo-
M3BEAEHNI NCKYCCTBA U PEMECES, UMEIOLMX NCTOPUYECKOE 3HAYEHME». DTN CNUCKN
He TONbKO MOBbLILLIAIDT KOMMEPYECKYIO NMPUBeKaTeNbHOCTb peMecen, NpuaHaHHbIx ICH,
HO W1, KaK FOBOPUTCS B CTaTbe, PEKOMEHAYIOT KYbTYPHbBIM TYPUCTaM UCMbITATb «MNOUC-
TUHE HemMaTepuasibHble BNnevaTtneHns», HanpuMep B BEHCKUX KOMDENHSAX, NpeanaratoLmx
«ufeasnbHbIil MPUBa, KOraa ycTasbiM NMoKynaTensaM... HyXeH nepepbis»".

Daxe ecnu B pamkax KoHBeHUMN 06 oxpaHe HeMaTepuanbHOro KyabTypHOro Ha-
cneousa? (nanee — KonseHuus ICH, KoHBeHums) B kavectBe ICH n o6bekta oxpaHsbl
M nepenayn Npu3HalTCsA TOMbKO «NpPakKTUKK, NpeacTaBNeHnsl, BblpaXXeHus, 3HaHUS,
HaBbIKN» (CT. 2), @ HEe UX Pe3yNbTaTbl M NPOAYKTLI, MOCAEOHME ABASIOTCS TEM, YTO Npea-
naraeTcs B Ka4eCcTBe ToBapa Ha MMPOBOM PbliHKE 1 Bbl3blIBAET MHTEPEC rNobanbHbIX
notpebutenein. Kak cneaoyet n3 ctrateM B New York Times, cnuckm Hacnegmsa KOHECKO
HaZEensoT KPUTUYECKYIO CUMBOIMYECKYIO A00aB/EHHYID CTOMMOCTb NMOTEHUMANbHbIM
rno6anbHbIM S9KOHOMUYECKUM BO3LAENCTBMEM U, CNeaoBaTelbHO, UrpalT Pojb BUP-
TyanbHOro 6onblioro 6aszapa Ana KynbTypHbIX NoTpebuTtenen. Kak yTesepxaaloTt cne-
LMannuCcTbl N0 MapKeTUHIY, 3T CNNckM GYHKLMOHMPYIOT B KadyecTBe OpeHAa, npeno-
CTaBMAIOLLEro XeNaHHoe «0f00peHue nnm nedatb 0006peHNs»3, aHaNoOrMYHO CUcTeME
dpaHyan3mHra®, xota nHorga Tosibko ¢ addekTom nnauebod.

9710 0c06GeHHO BepHO ang crnvckos ICH®, nockonbky koMMepumanMsaums 4acTto
BbICTYNAET HE BHELWHUM HakTOPOM, Kak 3TO MPOUCXOAUT C NaMATHUKAMWN N NaMATHbIMA
MecTaMu, a BHyTPEHHUM KOMMNOHEHTOM COLMabHbIX U KyNbTYPHbIX NPakTK, 0603Havae-
MbiIx kKak ICH. JeincTBUTENbHO, HEKOTOPLIE N3 3TUX MPAKTUK HA CAMOM AeJfie MOryT ObiTb
MOHATLI MIMEHHO Kak KOMMepYecKas OeaTeslbHOCTb’, 1 Jaxe KOraa OHU NpeBpaLlaTcs
B Hacnegme, cama Mx XM3HeCnoCOBHOCTb 3aBUCUT OT MapkeTnsaumm ux NpoayKToB.
Apyrumu cnoBamu, pelHOK — 9TO OOVIH U3 aCNeKToB, KoTopble aenatoT ICH «xuBbiM Ha-
cnegmnem». Npogaxa nuuubl, 4YX0B, NMMBA UM KUMYN NOAOEPXMBAET Takme npakTuku,

' Mohn T. Global Shopping with UNESCO as Your Guide // New York Times. 2019. URL: https://www.
nytimes.com/2019/11/21/style/global-shopping-unesco-guide-germany-hungary.html (gata o6patue-
Hus: 08.07.2019).

2 The Convention for the Safeguarding of the Intangible Cultural Heritage. Paris: UNESCO,
2003. — MpwuHsaTa leHepanbHoi koHbepeHumelt KKHECKO B 2003 r. Mo cocTosiHMio Ha nioHb 2020 I. 6bia
patndurumposana 178 rocygapcrBaMmn-y4acTHUKaAMU.

8 Ryan J., Silvanto S. A Brand for All the Nations: The Development of the World Heritage Brand in
Emerging Markets // Marketing Intelligence and Planning. 2011. No. 29 (3). P. 305-318.

4 Adie B. A. Franchising Our Heritage: The UNESCO World Heritage Brand // Tourism Management
Perspectives. 2017. No. 24. P.48-53.

5 Adie B. A., Michael H. C., Prayag G. World Heritage as a Placebo Brand: A Comparative Analysis of
Three Sites and Marketing Implications // Journal of Sustainable Tourism. 2018. No. 26 (3). P.399-415.

6 KoHBeHuMsi ycTaHaBiMBaeT ABa ChucKa: PernpeseHTaTMBHLIA CMMCOK  HematepuasnbHOro
KynbTypHOro Hacneams Yenosevectsa (The Representative List of the Intangible Cultural Heritage of Hu-
manity) 1 CnMcok HemaTtepuanbHOro KynbTypHOrO Hacnieusi, HyXOalolerocs B Cpo4yHon oxpaHe (The
List of Intangible Cultural Heritage in Need of Urgent Safeguarding). MNepBblini HanpaBneH Ha TO, YTOObI
NpoWNOCTPMPOBaTh pasHoobpasne ICH 1 NoBbICUTb OCBEAOMIIEHHOCTb O €r0 BaXXHOCTU, BTOPO — Ha
MOOMIN3aLNI0 MEXAYHAaPOAHOro COTPYAHMYECTBA 1 MOMOLLN 1S MPUHATUS MEP MO OXpaHe KYJbTYPHbIX
NPOSsIBNEHWIA, KOTOPbIE, Kak CYMTAETCs, HYXOAIOTCH B CPOYHbIX Mepax Mo WMx coxpaHeHuio. Peectp
Haafexallen NpakTUkM OXpaHbl COAEPXUT NPOrpamMMbl, MPOEKTLl 1 MEPONPUATUS, Hauy4LWmmM o6pa3om
oTpaxatoLme NPUHUMNLI 1 Lenn KoHBeHuuu.

7 Broude T. Mapping the Potential Interactions between UNESCO’s Intangible Cultural Heritage Re-
gime and World Trade Law // International Journal of Cultural Property. 2018. No. 25 (4). P.419-448.
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KaK «/ICKyCCTBO HeanoiMTaHCKON nuuuepumn», «HaBblkn, CBA3aHHbIE C NapdomMmepuren
B Pays de Grasse», «[luBHasa kynetypa B benbrun», «KnumaoxaHr, narotoeneHune m co-
BMECTHOE MCMNonb3oBaHne kumyun B Pecnybnvke Kopes» un «Tpaguumm n3rotToBieHns
kmmun B Kopenckoii HapogHo-[emokpaTuyeckoi Pecnybnuke», a Beab BCe nepeymc-
JIEHHOEe — 3TO 3/1IeMeHTbl, BHeceHHble B cnucku ICH FOHECKO.

HemaTepuanbHoe Ky/ibTypHOE Hacneane BbIBOAUT Ha NepBbIi niaH 3anyTaHHOCTb
OTHOLUEHUNIN MEXAY PbIHKOM M Hacneamem, nockosibky KOMMepLManm3aunsa npucyLla
nocnegHeMy, a Takxe noTomy, 4To pocT 3HadveHus ICH nepecekancs ¢ maHgaTom
KOHECKO no yyeTy npmoputeToB ycToinumBoro passutna OOH B TeyeHne nocnegHero
necatuneTma. B pamkax 0603HaYeHHbIX Luenen cywecrtsoBaHus katreropmmn ICH He-
06X0AMMOCTb peLleHus NpobaemMbl KOMMepLUnanmsaumm obocTpmunachk, YTo NPUBENO
K npuHaTuio OnepaTunBHbIX OMPEKTUB Mo Kommepumanuaaumm N2 116 n 1178, paccma-
TpMBaeMbIx cpean o4eHb HemHormx nonbitok FOHECKO HenocpenCTBEHHO 3aHATLCS
3KOHOMWUKONM Hacneama®. HecMoTps Ha yNnoMSAHYThIN odpuumansHblin cosur, KOHECKO,
NOX0OXe, He O4eHb KOMGMOPTHO BOCMPUHMMAET TOT PakT, 4TO «PbIHOK HEe ABNASEeTCS
Bparom Hacneaus»'0. B OaHHOI CTaTbe f UCCIeaylo HexenaHne KoMMepumanmsauum
M BbISICHSI0, KAK OHO OTPaXkaeT BHYTPEHHIOIO ABYCMbICEHHOCTb KOHBEHLUMM, pa3pbiBae-
MO MeXAY KOHONUKTYIOLWMMUN KOHLENMUUSMN MOPaibHON 3KOHOMUKN.

1. Kommepuunanusauma Kak HopMaTUBHas roJioBOJIOMKa

CyObekTbl Hacneama Ha MecTax AenCcTBYIOT Kak CyObekTbl NpeanpuHMMaTesnscTsa,
HagenaoLme ceba NoTeHUManomM nocpeacTBOM NPeBpaLLeHns KyabTYpHOro Kanurtana
B 9KOHOMUYECKUIN KanuTan v NMOBbILLEHUS OLEHKN KYJIbTYPHO BbIAENAIOWNXCH NPO-
nykToB 1 ycnyr'!. Takue cyGbekTbl paccMaTpuBailoT CBOW KYNbTYPHbIE LLIEHHOCTU He
TOJIbKO KaK «HOBYIO OCHOBY /11 HAKOMJIEHUS KanuTana»'2, HO 1 Kak MOLLHbIE UHCTPY-
MEHTbI PACLUMPEHMS NPaB Y BO3MOXHOCTEN U MOBbILLEHUA YCTONYNMBOCTU. ABTOPSI
O[IHOrO M3 UCCNIef0BaHNI NPeanonaraloT, 4HTO KOMMOoaUdUKaLnMa He 06a3aTensHO naeT
Bpaspes C yTBEePXAeHNEM KYNILTYPHOM UOEHTUYHOCTU 1 B cunax daktuyeckn obecne-
YUTb YYBCTBO CBOBObLI BOMN U CNOCOG CaMOKOHCTPYMPOBAHUSA, KOTOPbIN BMECTO TOrO,
4TO6bI MOPOXAATH OTHYXAEHME, MOXET MOBLICUTL YYBCTBO FOPAOCTU Y KYJILTYPHbIX MPO-
nssoauTenen’s. B Takux npoueccax Basopusaums 61arogaps KynsTypHOMY NPU3HAHNUIO
YBEJIMYMBAET 3KOHOMUYECKYIO LIEHHOCTb NMPeAMEeTOB, NPeBpaLleHHbIX B Hacneave. Poct
SKOHOMMYECKOM LEHHOCTU, B CBOIO O4epe/b, BbI3bIBAET MOBbILEHNE 3HAYUMOCTU He-
9KOHOMMYECKUX acrnekToB aTUX npeameTos ',

8 Operational Directives for the Implementation of the Convention for the Safeguarding of the Intan-
gible Cultural Heritage. 2018. URL: Available at: https://ich.unesco.org/en/directives (oata obpatueHus:
08.07.2019).

9 Lixinski L. International Heritage Law and the Market // International Heritage Law for Communities.
2019. No. 3 (2). P.127-167.

0 Lixinski L. Commercializing Traditional Culture: Promises and Pitfalls in the Convergence of Intel-
lectual Property Law and Cultural Heritage Law // Annali Italiani Del Diritto d’autore, Della Cultura e Dello
Spettacolo. 2020. P. 8.

" Meskell L. The Nature of Heritage: The New South Africa. Oxford: Wiley-Blackwell, 2012.

2. Coombe R. J. The Expanding Purview of Cultural Properties and Their Politics // Annual Review of
Law and Social Science. 2009. No. 5 (1). P.402.

'8 Comaroff J. L., Comaroff J. Ethnicity, Inc. Chicago Studies in Practices of Meaning. Chicago: Uni-
versity of Chicago Press, 2009.

4 Kirshenblatt-Gimblett B. Intangible Heritage as Metacultural Production // Museum International.
2014. No. 66 (1-4). P. 163-174.
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Pa3sHoo6pa3ne cnocoboB NCNONb30BAHNSA HAcneams NO3BOJISET «NpeanpuHMma-
Tensm Hacneams»'® ncnonb3oBaTb MHOXECTBEHHbIE U TMOPUAHbIE METOAbI OLEHKM, YTO
[aeT BO3MOXHOCTb NMPUMUPUTL Hacneame, NOHMMAeMoe Kak BOMIOLWEHNE UOEHTUNY-
HOCTW Fpynnbl, N €e 0T4yXaaemMocTb. CoumanbHble CyObekTbl, BOBIEYEHHbIE BO B3au-
MOJENCTBUE C HACNegMeM Ha 3TO OCHOBE, MparMaTmnyHo ncnonb3ytoT KoHeeHumto ICH,
OCHOBbIBasiCb HA COOCTBEHHOM €€ MOHUMaHUN U Ha KOHKPETHbIX MOTPEOHOCTAX KaXK A0
cutyaumm. OHM 4aCTO HaxoOsAT MYTU OCMbICIIEHUS B3AMMHOIO HAaNIOXEHUS KYNbTYPHbIX
acrneKToB Hacneams 1 pbiHKa, MHOrAAa cTparernyeckn UCnosb3ysa pasinyHbole npaBoBble
pamMKn, OCHOBAHHbIE HA MPUHLUMNMANBHO Pa3sHbIxX norvkax. Cnyyam pucoBaHMS NECKOM
B Banyaty, npmuaHaHHbii KOHECKO B 2003 r. B kayecTBe ICH, oeMOHCTpUpyeT, Kak Ha-
pPOAHOE MNOHMMaHMe COOCTBEHHOCTU U OTHYXXAAEMOCTU NPUBOANT K YMEHbLUEHUIO MO-
napusaummn Takmx KaTeropuii, kak Hacneame n pbiHok ',

CybbekTbl, AENCTBYIOLLME BHYTPU 0dULManbHbIX opraHoB KoHBeHUWK, roe onpene-
NIEHVS N UeNn Hacneams yctaHaBamBaloTcs ans GopmMMpoBaHMsS NOANTUYECKUX MPUH-
LMMOB U BbIPaBGOTKM «MpaBui OJs Mupa»'’ B chepe nonutrki B 061actu Hacneams, He
pasfensioT TOW Xe JIErKOCTU, 4TO N NPaKTUKYIOLWME NPU3HAaHHYI0 Hacneamem geatenb-
HOCTb Ha MecTax. Oxunaas 060CHOBAHHbLIX 0O EKTUBHBIX OLLEHOK, KOTOPbIE MOTYT ObITh
NCNOMb30BaHbl MNP NPUHATUM MOANTUHECKUX PELLEHUI, BbILLEYNOMSHYTbIE CYyObeKTbl
paccmaTpuBaloT OAMH 1 TOT Xe BOMPOC C APYron To4ku 3peHus. lNpegnonaraercs, 4To
VX OLLEHKM COrnacyloTCs C KOHKPETHbIMU MOJMUTUYECKMMIN paMKaMu, B rpaHuLax Ko-
TOPbIX AaHHbIX CYyObEKTOB NPOCAT BMELLATLCS. B 3TOM CMbICce 0693aHHOCTb MOCEAHNX
COCTOUT B TOM, 4TOObI OCMbICAINTb OTAENbHYIO CUTYaLUmio Yepesd npnamy KoHBeHUuUM Tak,
4yTOObl 3TO COOTBETCTBOBAIO €€ AyXy U NpuHuunam. YkasaHHble CyObekTbl HECYT 3a-
METHYIO OTBETCTBEHHOCTb, Beb TO, 4TO OHW rOBOPAT, OyAeT UMEeTb O4EHb KOHKPETHbIE
NocneacTBus, NMOCKOJIbKY «C/IOBO 9KCMNepTa — 3TO akTUBHOE CJI0BO» '8,

VMIMEHHO 3TN CcyObekTbl, HaxoaaWmMecs B 4aHHOW KOHKPETHOW HOPMAaTMBHON MO-
3ULuMK, 1 ABNAIOTCA NpeaMeToM nocrenyollero aHannsa'®. Xora oHu Takxe yva-
CTBYIOT B AOBOJIbHO HEDOPMasbHbIX MEPONPUATUAX, TAKUX KakK NyBanyHble oedatsl unm

5 Pfeilstetter R. Heritage Entrepreneurship. Agency-Driven Promotion of the Mediterranean Diet in
Spain // International Journal of Heritage Studies. 2015. No. 21 (3). P.215-231.

6 Geismar H. Treasured Possessions: Indigenous Interventions into Cultural and Intellectual Prop-
erty. Durham; London: Duke University Press, 2013.

7 Barnett M., Finnemore M. Rules for the World: International Organizations in Global Politics. Ithaca;
London: Cornell University Press, 2004.

8 Heinich N. Des Valeurs. Une Approche Sociologique. Paris: Gallimard, 2017. P.54.

9 Moe uccnegoBaHMe OCHOBAHO HA MyNILTUCETEBOM, MHOTOYPOBHEBOM U «MHOTOMO3ULIMOHHOM>
(Sapignoli M. A Kaleidoscopic Institutional Form: Expertise and Transformation in the UN Permanent Forum
on Indigenous Issues // Palaces of Hope: The Anthropology of Global Organization / ed. by M. Sapignoli,
R.Niezen. Cambridge: Cambridge University Press, 2017. P.80) conpuyactHoM HabniogeHnn 3a nmnne-
MeHTaumei KoHseHuum ICH. 9 Habnoaana 3a MexnpaBuUTe/IbCTBEHHbIMI NeperosopamMm rno paspadoTke
KoHBeHumn B 2003 I, a 3aTeM NpUCYTCTBOBAsA Ha €XEroAHbIX COBELLaHNsAX MexnpaBnTenbCTBEHHOIO
komuTeTa no oxpaHe ICH ¢ 2009 r. (Ha Bann, B Aby-[abu, Mapuxe, baky, BuHaoxyke, Ananc-Abebe, Ha
ocTpoBe Yenxyno, B MopT-Jlym n borote). Kpome TOro, s cneguna 3a ceccueinn 2010 r., npoxoausLuei
B Halipobu, no noaxacTty v perynspHo okasbiBasa NoMOLLb B NPOBEAEHUN ABYXIOAMYHbIX ceccuii MeHe-
panbHo Accambrien rocygapcTB-y4acTHMKOB B LWTab-kBapTupe IOHECKO B Mapuxe 1 psaa cosBellaHuii
9KCMepToB MO BCEMY MUPY. [TOMVMMO OCYLLECTBNEHUS HABMIOAEHNSI CO CTOPOHbLI PYKOBOASILLMX OPraHoB
KoHBeHUMKM, 1 aKTUBHO y4acTBoOBasna B ee umnieMmeHTaumm nuyHo. C 2007 no 2009 r. 1 yyacTtBOoBana
B KamMnaHuu nHBeHTapusaumm ICH, Hayatoli MuHucTepcTBOoM KynbTypbl @paHunn, a ¢ 2012 . 3acenato
B KomuTteTe no aTHonorn4yeckoMy u HemarepuanbsHomy Hacneamto (Comité du patrimoine ethnologique
et immatériel), cospgaHHOM ANt KOHCYNBTUPOBaHUS MuHMCTPa KynbTypbl PpaHumm No Bonpocam umrnie-
MeHTaumm KonseHumn ICH. C 2013 no 2015 . 9 yyacTBoBana B NoAroTOBKE HOMUHALIMW S BKIIOYEHUS
B PenpeseHTtatnBHbIn cnucok ICH dpectueana Luminara B Muze (Utanusa). C 2011 . a9 BeicTynaio B oduum-
anbHOM kavecTBe dpacunurtartopa (facilitator) B Heckonbkux €BpONEncKMx CTpaHax B pamkax nporpamMmebl
IOHECKO «HapaiwumBaHune noteHumana».
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CeEMVHapbl MO HapalBaHMIio NoTeHUMana, X HOPMOTBOPYECKAs AEATENLHOCTbL OCO-
OeHHO akTyanbHa B 60/1ee GOpMann30BaHHbIX CUTyaLUsIX, 0COOEHHO B PYKOBOASLLNX
opraHax KoHseHuuun ICH: FeHepanbHoli Accambnee rocynapCcTB-y4acTHUKOB U Mex-
NpPaBUTENLCTBEHHOM KoMuTeTe no oxpaHe ICH (nanee — KomuteTt)20. B To Bpems kak
leHepanbHas Accambres npencenaTensCcTByeT B ynpasneHun KoHBeHumen, KomuteT
onpenenser MAarkoe pykoBoacTso?!, koTopoe GpopMupyeT HOPMaTMBHLIE NPEACTaB-
nexHus o6 ICH. KomuteT, cocToawmin n3 AnnaoMaToB 1 NPaBUTEIbCTBEHHbIX 9KCMEPTOB
B 06nactun ICH, oTBevaeT 3a BKJIIOYEHNE SNIEMEHTOB, NPEASIOXEHHbIX FOCYAapPCTBaAMMU-
y4yacTHMKaMu, B MexayHapogHble cnucku. Ero paccmoTpeHmne 0CHOBaHO Ha PEKOMEH-
Jaumsax oueHoYyHoro opraHa (evaluation body)?2, coctoslero U3 npegcrasuTenen
opraHusauni rpaxaaHckoro obuecTsa, AeCTByOWMX B 061acTn Hacneaus, n nuu,
Ha3Ha4YeHHbIX rocygapcTBamMn, KoTopble 00bIMHO paboTaloT B NMPaBUTENIbCTBEHHbIX
areHTcTBax Hacneausi. HopmaTuBHbIE FOJIOBOJIOMKM 3TUX CYOBbEKTOB OCOOEHHO MHTE-
peCHbl TEM, YTO, Y3aKOHUB HEKOTOPbIE NOAXOAbl K OXPaHe KakK «XOPOLUYK MPakTUKy»
VAN 3anpeTumB Apyrme Kak HeyMeCTHbIe, OHM CMOCOOCTBYIOT «XOPOLLEMY>» yrpaBieHUIo
Hacneguem Ha rnobanbHOM YPOBHE M TEM CaMbIiM afanTupyloT oduumanbHble Npea-
CTaBJIEHMS O Hacneguu.

B pamkax ynoMsaHyTbIX Npoueayp BKAKOYEHME TOr0 UM MHOMO 9N1IEMEHTA B CMNCOK
IOHECKO paccmatpuBaeTcs Kak aenukatHas 06893aHHOCTb ANns nuu, padoTtalouwmx
B OLLEHOYHOM OpraHe unuv B aeneraunsx 4neHoB KomuteTta, NOCKOJbKY CcO34aeT npe-
LEeOEHTbl U MPUMEPbI, a 3HAYUT, CITY>XXUT ONPEOENEHMIO HA NPaKTUKE CaAMOW KOHLLEMUUM
HemarepuanbHOro KynbTypHoro Hacneamsi. Kak otmeTtmnn anbaHCckuin fenerart Ha 3ace-
naHnn KomuteTa, coctosiBluemcs B Hanpo6bu B 2010 ., 3Ta OTBETCTBEHHOCTb OCOOEHHO
YyBCTBUTESIbHA B TOM, 4YTO KacaeTCs 3KOHOMMYECKMX BOMPOCOB. OH NMOAYepKHY, YTO
npespauwieHne KOHBEHUUN B «HEOMNPEOENEHHbI AOKYMEHT, OTKPbIBAIOLWMWK OOCTYN
KO BCeM dopmMaM KoMMmepumannsaumm n donbkiopmdauum», NoLOPBET ee ByayLuni
asToputeT (ITH/11/6.COM/CONF.206/4 Rev.: 29)23. Kak @ ykasbiBalo B C/leayloLem
pasgene, 3T0T AUCKOM@OPT, CBA3aHHbIN C PbIHKOM, HE SBASETCS N30MPOBAHHON nep-
cnekTueoii ans cyobekTos ICH, B3anmopneiicTeyowmx B cBA3n ¢ KoHBeHUMeN B HopMa-
TUBHOW NepchneKTuBe.

2. TpaBmMma BTOpXXEHUS PbIHOYHbIX OTHOLLEHUI B XpaM Hacnegus

LelcTBUTENbHO, KOrga ANCKYCCUA O Hacneauun/pbiHKe BXOOAUT B HOPMaTUBHYIO
chepy ICH, oHa nopoxgaeT cnopbl U NepexmnBaHua. B TedeHne nocnegHux net oue-
HOYHbIM opraH U KomuTeT perynspHo noaHMmManmnm 3KOHOMUYECKne BOMPOChl, 0CO-
6eHHO npu 06CcyXaeHNN Tex KaHaAnOaTyp Ha BHECEHME B CMKUCOK Hacneaus, KoTopble
CBf13aHbl C pemMeciiaMun 1 NPoaoBoSibCTBMEM. [epBble BECbMa CMOPHbIE C 3TOM TOYKMK

20 TeHepasnbHas Accambries SIBASieTCs CyBepeHHbIM opraHoM KoHseHumn. OHa hopmMrpyeTcs Bcemu
rocyfapcTBamMu-y4acTHUKamMu1 1 cobupaeTcs oavH pas B ABa roga. KomuteT cocTouT U3 npeactaButenei
24 rocynapcTB-y4aCTHUKOB, n3bupaembix leHepanbHo Accambrieeli Ha YeTbIPEXTETHUIN CPOK B COOTBET-
CTBUM C NMPUHLMMNAMKN CNPaBeASIMBOro reorpaduyeckoro npeacraBmMTenscTea 1 potaumn. Komutet cobu-
paeTcsl Ha o4epenHble CECCUM OAMH Pas B MOA.

21 Cm. 06 aTtom: Larsen P. B. The Politics of Technicality. Guidance Culture in Environmental Govern-
ance // The Gloss of Harmony: The Politics of Policymaking in Multilateral Organizations / ed. by B. Mller.
London: Pluto Press, 2013. P. 75.

22 OuUeHOYHbIN opraH HasHadaeTcss KOMUTETOM 1 COCTOUT M3 LLIECTU 3KCMEPTOB, NPeaCTaBAOLLMNX
rocyfapcTBa-y4acTHUKK, He siBAsowmecs YieHamu KomuTteTa, 1 WecTu NpeacTaBuTeneil HenpaBuTeb-
CTBEHHbIX OpraHM3aLmii, akkpeanToBaHHbIX Npu KoHBEHLMN.

23 3peck 1 panee OokymeHTsl KOHECKO uMTUpyoTCS C NCMOSIb30BaHMEM CUCTEMbI CCbINIOK OpraHm-
3aunn. Tam, rae HeT CCbINkU, uuTaTa B3aTa M3 MOUX MOMEBbIX 3aMETOK.
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3peHns HoOMuHaumm, Takme kak «CpegmsemMHomopckasa gmueta» (Mediterranean Diet)
nnu «factpoHomumnyeckasa Tpanesa ¢ppaHuy3oB» (Gastronomic Meal of the French),
OblI BHECEHbI B crincok Hacnegusa B 2010 . v cTtany 0ObEeKTOM UMHTEHCUBHbLIX OUM-
NoMaTUYeCKMX 3aKyJIMCHbIX NeperoBopos nepen ceccven Komuteta. daxe ecnu
nybénuyHble aebaTtbl BO BpeMs 3acenaHna KomuteTa He gonyckann odpuumanbHom
KPUTUKW, OeneraTbl rOCyAapcTB MW NpeacTaBUTENIN HEKOMMEPYECKNX OpraHn3aumi
4aCcTO KOMMEHTUPOBANN B Xxoae HeoduumanbHbiXx 0OMEHOB MHEHUAMMU TO, YTO OHU
BOCMPUHUMAaNu Kak TpygHYlo nHterpauuio B cepe Hacneaus. Hanpumep, akcnepT no
Hacneguio n3 Oro-BocTto4Ho EBponbl Nnpu3Hanacb MHE, HACKOJIbKO OHA MPOTUBUTCS
BHECEHWIO B CMNCOK Hacneans cpean3eMHOMOPCKON ANEThI, KOTopas, Mo ee MHEHUIO,
He cooTBeTCTBYET chepe aencrtens KoHBeHUMU, MOCKOJbKY «3TO (KOMMEPYECKNI
acrnekT) He BxoauT B chepy pesatenbHoctn KOHECKO, koTopoe no onpeneneHuto
BHOCUT B CMNCOK anemMeHTbl ICH Ha OCHOBE nX KynbTYpPHOM LLEHHOCTU». HeCcMOoTps Ha
CYaCTAMBbIN PUHaN, BHECEHME B CNNCOK Hacneamsa ynoMsaHyTon «facTpoHOMUYECKOMN
Tpanesbl dpaHuy3os» (Gastronomic Meal of the French) Bce ewe kBanudunumpyertcs
B cpene KOHECKO kak TpaBMmaTnyeckoe n3-3a 04eBUAHONO0 KOMMEPYECKOro acnekTa,
nexatero B OCHOBE JaHHOro npoekTa.

OpHako Npouecc Takoro «TpaBMMPOBaAHUS» TOJIbKO HadyMHancs. B pecatunetue,
nocrefoBaBLUEE 3a BKJIKOYEHUEM B COCTaB Hacnegus «faCTpOHOMMYECKOW Tpanesbl
dpaHLy30B», N0J0OHaa Ae30pneHTaumMsa BO3HNKA N0 NOBOAY NMOHATUIA «MUBHASA KyJb-
Typa» U «<MCKYCCTBO HeanoauTaHCKOM nuuuepum». Yacto nMeHyemble NPOCTO «MMBOM>»
M «NnULen», Kak ByaTo NOHATUS «KYNbTypa» N «MCKYCCTBO», BblAENEHHbIE B UX MOJHbIX
odurumanbHbiX Ha3BaHUAX, ObINM NPOCTO HeoOA3aTe bHbI, 3TU 3IEMEHTbI MOCTOSHHO
onucbiBaloTCs B HeoduumanbHblx Becefax kak camble ckaHganbHble B nctopum KoH-
BEHUMU Cllydan BHECEHUS B CNMUCOK Hacneausa. [LencTBUTENbHO, XOOAT CAYyXU, 4TO
nuuua okasanacb «TPYAHbIM» 31€eMEeHTOM, TpeboBaBLNM 60NbLLWOro 06CyXAeHUs
B OLLEHOYHOM opraHe, u utanbsHckomy nocny B FOHECKO 6bin0 TpyaHo 6opoTbes 3a
HOMMHAUMIO B KOPMAopax opraHnsaumm, nam 4To NMBO y4anocb HOMUHMPOBATL TOJIbKO
6narogaps UCKYCHOMY COCTaB/IEHUIO 3asIBKM CO CTOPOHbI KOrO-TO, KTO 3Has «npa-
BWUJIbHbIE CNIOBa», YTOObLI MCMO/b30BaTh MX BO M30EXaHME CMYLLEHUS B OLEHOYHOM
opraHe. XoTs HU oaAuH oduUManbHbIA FON0C He Obin ABHO NMoAaH NPOTUB BKIIOYEHUS
B COCTaB Hacneams «MCcKycCcTBa HeanosIMTaHCKON NuuLepun», 4epes HECKOIbKO MUHYT
rnocsie NPoOBO3rNaleHnsa TakoBOro 0AMH 13 OTLOB-OCHOBaTenen KoHBeHUMM 1 Npu-
3HaAHHbIN NTNAEP B €€ UMMJIEMEHTALNM HA MEXOYHAaPOAHOM YPOBHE MOAOLUES KO MHE W,
Kayasi B OT4astHUM rosI0BOM, MOAENUCSA CBOUM Pa304apOBaHUEM U FOPeM: «ITO OeWn-
CTBUTENbHO 03Ha4YaeT cMepTb KOHBEHUMN».

CnoBa «TpaBmMa» U «CkaHOasn» UCMOMb3YITCA aKCnepTaMu MeXxayHapogHOro Ha-
cnegust B CBA3M € npuMeHeHnemM KoHBEHLMM B KA4eCTBE MapKETUHIOBOIrO MHCTPYMEHTA
019 NPOABUXEHNS MONYNSIPHBIX TOBAPOB, YKOPEHMBLLMXCS B KOMMeEpPYeckomM obopoTe,
4acTo B MHTEpPecax KPYMHbIX KoMMaHnin. OAMH N3 YNEHOB OLLEHOYHOr0 OpraHa 06bACHWA
MHE CBOIO NO3ULMIO HE KaK MPOTECT NPOTUB 3KOHOMNYECKOrO ncnonb3oBaHma ICH (no-
TOMY 4TO «COO6LLEeCTBA OOJIKHbI €CTb»), @ Kak onaceHme 1Ucrnosib3oBaHus KoHBeHUumn
B KayecTBe «bpeHaa Oons KanutaancTuyeckmx npakTuk». Ha npoTsakeHun MHOrmx net
KpUTrMKa KOMMepYeckoro ncnonbsoBanma ICH Takxe kacanacb NnpeaMeToB, KOTOpble
ropasgo MeHee M3BEeCTHbI, YeM nuuua nnn nueo. OgMH U3 NpuMmepoB — Genopycckoe
L1anoBanbCTBO (BOMNOYHOE NMPOU3BOACTBO), MPMYEM OH YNOMUHAETCHA B HEraTMBHOM

24 Cm. nogpo6Hee: Bortolotto C. Como Comerse Un Patrimonio: Construir Bienes Inmateriales
Agroalimentarios Entre Directivas Técnicas y Empresariado Patrimonial // Revista Andaluza de
Antropologia. 2017. No. 12. P. 144-166. URL: http://www.revistaandaluzadeantropologia.org/uploads/raa/
n12/bortolotto.pdf (nata obpatueHus: 08.07.2019).
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KOHTEKCTE, HECMOTPS Ha NpoTecTbl aeneraunn benapycu o Tom, 4To 30 BOMIOYHUKOB
paboTann Ha CEMENHOM ypOBHE 6e3 TOProBbIX TOYEK N «BO BPEMSA POXAECTBEHCKOIO
decTmnBans npogany BCero napy CoteH naaennii». OLueHoYHbIN opraH Heo40OpPUTENTbHO
OTHECCH U K KOMMEpPYECKNUM MOCNeACTBUAM TkadecTBa Mocu B XaHCaHCKOM panioHe
Kopeu, un K aHanornyHeiM acnektam ®dunumn-HYambanaanne, HOBOroAHero npasgHmka Ha-
pona Cupgama, npeacraBneHHoro dgunonven.

OcyxaeHune pbiHKa kak yrpo3bl Ass oxpaHbl ICH He aBnsieTcs 6eccnopHbIM B pamkax
nebato Komuteta ICH. iMeHHO ons Toro, 4toObl MOCTaBUTb NOM, COMHEHME 3Ty nep-
cnekTtumBy, CeHT-Jllocmsa BbICTynNuAa B NOAOEPXKKY MAaHAMCKON HOMUHALUN «KYCTapHble
NMpoLLecchbl 1 MeTOAbl NPON3BOACTBA PACTUTENIbHbLIX BOMOKOH ANd Tasnbka». HoMmuHaumsa
noaBepriacb Hanagkam 3a TO, YTO CKJIOHHA «CANLLKOM MHOIO BHUMaHUS yOENaTb KOM-
Mepumanusauum wnan NMuHTao nyTem co3aaHns HOBbIX 06Pa3LL0B»; MO MHEHUIO OLEHOY-
HOro opraHa, 9T0 «MOXeT He oTpaxatb uenen KonseHuyumn» (ITH/17/12.COM/11.b: 7).
CeHT-Jllocna nogyepkHyna Heob6X0AMMOCTb ONpeneneHns «Toro, YTo Ha3blBaeTCs
KOMMepUumnanmaaumnein», NonpocmB NPoao/IKUTbL 006CyXAeHNne 3TON KOHUEenuum, noka
KOMUTET HEe NPUMET «00LWMA HeraTUBHbIN NOAX0A, K HEW, Kak ecnn 6bl oHa Oblfa NNoXon
BO BCEX OTHOLLEHUSIX>.

Ha Heobx04MMOCTb COrnacoBaHst KOMMEPYECKOWN M OXPaHHOM AEATENbHOCTU (2 He
BOCMPUATUE MX KaK MPOTMBOPEYaLLUX APYr APYry) OENCTBUTENBHO HEOOAHOKPATHO yKa-
3bIBanocb B gebarax Kommuteta co BpeMeHU O4HOM U3 NepBbIX NYOANYHbLIX OUCKYCCUIA
O B3aMMOOTHOLLIEHUSAX Mexay pblIHKOM 1 ICH, BbI3BaHHOW BbiaBUMXeEHNEM B 2012 .
HOMMHALUMWN HA BKJIIOYEHME B CMMCOK CPOYHOM OXpPaHbl «Ana-kmn3a» n «Wbipgak» — mnc-
KYCCTBa KblPrbl3CKUX TPaAMLMOHHbIX BONOYHbIX KOBPOB. XX13HECnocobHOCTb 3TOM
npakTMKM okasanacb nNoj yrpo3oin n3-3a OTCYTCTBUS MHTEPECa CO CTOPOHbI HOBLIX MO-
KoneHu, cnaboi noaaepXkn NpaBUTENbLCTBA U JOMUHUPOBAHUSA HEA0POrMX CUHTETU-
YeCKKMX KOBPOB. Takum 06pa3omM, Mepbl 3aLLMTbl, OMUCAHHbIE B HOMUHALWMW, BKIIOYaNN
B cebs AeNCTBMSA, HanpaBfieHHblE Ha Pa3BUTME KOBPOBOM NPOMbILLIEHHOCTN. OQHAKO
OuEeHKa A0Cbhe Nnokasana, YTo 3aLlNTHbIE MepPbl OKa3anncbhb YPE3MEPHO COCPELOTOUEHDI
Ha 9KOHOMMUYECKMX Lensax, 1 Obl10 NpeasyioxXeHo He BKoYaTb 3TOT 3/IEMEHT B COCTaB
Hacnegusa. Kpome TOro, HEKOTOpPbIE YeHbl 3anagHoadprMKaHCKOro KOMmMTeTa CoYn
9KOHOMUYECKNE NOCNEACTBUS TPEBOXHbLIMU, Bbipa3nB 06€CMNOKOEHHOCTb TEM, YTO KOM-
MepLumanm3aumns MOXET «BbITECHUTb KYNbTYPHYIO CYLLHOCTb 3TOro anemeHTa». Kolproi3-
ckas generaums Bbipasuna pelumTeNibHoe Hecornacme, 00bsCHUB, YTO NPOYHbIE CBA3U
C PbIHKOM SBJISIIOTCH €OUHCTBEHHbLIM LLAHCOM Ha BbDKMBAHME 3TOr0 pemMecrna u 4Tto
TakMe CBSI3M HE MOAOPBYT €ro KyJbTYPHYIO LEHHOCTb. Nocne npoaomknTensHoro o0b-
CYXAeHuns yneHoB KoMmuteTa AaHHbIN 31EMEHT Oblil BKJIIOYEH, HECMOTPS HA HEraTUBHOE
MHEHWE OLLEHOYHOro opraHa.

Mapokko, B 4HaCTHOCTU, NPeanoXmnno KOMUTETY 3aHATb YETKYIO NO3ULMIO N0 3TOMY
BOMPOCY, KOTOPbIM CTan TakMM BaXHbIM Y MPOTUBOPEYMBLIM MPU BbIABUXEHUN KaH-
OMpaTyp Ha BKJlOYEHME B CNMCOK Hacneamsi, oCOOBEHHO Tex, KOTOpble Kacalucb pe-
mMecen. [enerat na Mapokko 3agan BONpoc: cienyeT nu rocygapcreamMm cobntoaartb
OCTOPOXHOCTb B OTHOLLUEHUW PbIHOYHbLIX BOMPOCOB 1 6/1aropasyMHO fin «<UrHoOpMpoBaThb
YyNOMUHAHNE KOMMEPYECKOro acnekrta peMecen», UM cneayeTt «paccMmarpmBatb KOM-
MepLumanmM3aumnio Kak HeOTbEMIEMYIO MepPY 3aLluTbl 3TOro anemeHTa». Kpome Toro, oH
HacTamBas Ha TOM, 4To KOMUTETY HYXXHO HalTM GanaHc MexXay OXpaHoi 1 KoMmmepuma-
nmnzaumeni. O6eyxaas aToT NPOEKT PELLUEHNS, HECKOJIbKO 4ieHOB KoMmuTeTa npusHanm
BaXXHOCTb pblHKa B o6ecnedyeHun 3awmtbl ICH 1 HeoBX0AMMOCTb COrlacoBaHns aTUX
[BYX aCrekToB, a He PaCCMOTPEHMA NX Kak MpoTMBOpeYaLuux opyr apyry. pyrue npum-
0EepPXNBaNMCb MHEHUS, YTO NMpaBa UHTENNIeKTyaNlbHOM COOCTBEHHOCTU AABNSAIOTCS OC-
HOBOMoONaravLWmMM NHCTPYMEHTOM, €CNN NPAaKTUKYIOLWME CNeLnanncTbl XOTAT U3BEYb
BbIFOOY U3 KOMMeEpUManusaumm CBOen Npoaykumn.
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3. Kommepuuanusauuna 6e3 upesMepHoii KoMMepLuuanusaumum

Mpeabioyuwie npuMepbl NOKa3biBAOT, YTO B3aUMOLENCTBME MeEXAY Hacnegmem
M PbIHKOM OCTaeTCs CMOPHbIM BOMNPOCOM A1 TeX, KTO yCTaHaBnMBaeT CTaHOapThl Ha
MeXAyHapoAHOM ypoBHe. Bo Bpemsa BCTpeuun, OpraHM30BaHHOMW Ha HaUMOHANIbHOM
YPOBHE A1 00CYXAEHNS MHNLMATUB MO BKITIOYEHNIO KOMMEPYECKOM MPaKTUKX B CMIUCOK
Hacnegus, nocon ogHonm esponenckon ctparel B OHECKO Bbipasuncs tak: «Xopowo
M3BECTHO, YTO €CTb ABe rpynmnbl: CTapble N HOBblE€, CTOPOHHMKN CTPOrOro NPoOYTEHUs
KOHBEHLNM N CTOPOHHUKN ee nnbepanbHOro NpoyTeHus». B kayecTBe komnpomMmucca
KomuTeT BbIABUHYN nago KOMMepLUvannusaumm 6e3 4pe3aMepHon KoMMepLannsaumn.
OT0 pacnfbiB4aTOE peLleHne AeNCTBUTENIbHO MMEET NPENMYLLECTBO, Tak kak obecne-
YMBaAET OMpPenENeHHyIo CTeneHb rMbkocTn. Ha camom aene, cnegyet v paccMmarpu-
BaTb kKoMMepumanmzaumnio ICH kak GopmMy «yCTOMYMBOro pasBuUTUS» N «KpeaTUBHOM
9KOHOMUKM» WU KaK Yrpo3y KynbTYypHbIM npoueccamMm? Ha aToT BONpOC oduLmanbHbIn
ronoc ICH IOHECKO He cmor oTBETUTbL OAHO3HAYHO, TEM CaMblM NPENATCTBYS IoOOMY
YCTaHOBJIEHMIO O6LLEro Npasuna.

OLEHOYHBI OpraH perynsipHoO NOBTOPSIET, HTO KOMMEPLMaNn3aumusa «He sBAgeTcs
anpuopu agnckeanudunumpyowmm daktopom» (ITH/09/4.COM/CONF.209/INF.6: 6)
nnn «obssarenbHo HexenarenoHon» (ITH/18/13.COM/10: 11), nOCKOIbKY OHA MOXET
obecneunTb NosydyeHne Aoxona Oas HOCUTENEN, HO OQHOBPEMEHHO NPEAYNPEXAAET,
4YTO Ype3MepHas KoMMepLMann3auns «cnocobHa HaHeCTH yepb coumanbHbIM U KyJb-
TYPHbIM PYHKLUNAM 1 Xn3HecnocobHoctu» (ITH/13/8.COM/4: 8) HemaTepuanbHOro
KynbTypHOro Hacnegus. Oebatbl B KomuTeTe HacTamBaloT Ha HEOOXOAMMOCTM BanaHca
MeXAy PbIHKOM W OXPaHOM, yKa3blBasi, HTO KOMMepPLMaNN3aLms «He 40JKHA ObITb Ypes-
MepHON», OTBOAS OXpaHe pOJfib BTOpocTeneHHon uenn. OgHaKko NpeBbILEHNE YPOBHS
KOMMepLumann3aumm paccMaTtpmeaeTCcs He TONbKO Kak BONPOC CTeNeHn. 3TO pasrpaHu-
YyeHune Takke NoAYEePKMBAET, HTO akTOPbI, yHaCTBYIOLME B MApPKETU3ALMN, HE CYNTAIOTCS
NErmTMMHbIMU. Taknm 06pa3om, OTBET Ha BOMPOC O TOM, XOpOoLLla KOMMepLMannu3aumns
WM MI0Xa, Takxke 3aBUCUT OT AeATENIbHOCTM COOOLLECTB U UX POJIN B KAYECTBE MHULMA-
TOPOB MW XEPTB KOMMepumanusaumn. JencTtBuTenbHO, BKIOYEHWUE TOMO MW UHOTO
anemMeHTa B cocTaB ICH nHorga MoxeT NpUHECTU 3KOHOMUYECKYIO BbIrO4y Hauno-
HaNIbHOW TYPUCTUYECKON MHAYCTPUN, @ HE NOAAM, HENOCPEACTBEHHO CBSA3AaHHbBIM C BHE-
CEHHbIM B CMNCOK 3/1eMEeHTOM?2®, Ha cemmuHape aBTOPUTETHBLIN akaaeMuYeckuii cneuma-
nnct no ICH otmeTun: «Kak Mbl MOXEM MON4YaTb, KOrAa KPyrnHble KOMMaHum KpaayT
TPagVLUNOHHBIM AM3aliH 1 NpoJaloT ero B asaponopTty? Ecam a1o coobuiectso NpogaeT
CBOIO KYyNbTYpy, TO KOMMEpPLManM3auma 9BnseTcq 3amMTHON Mepon, HO ecnu 3TUM 3a-
HVMaIOTCS KOMMAHWN, YaCTHblE CYObEKTbI UM y4EHbIE, TO 9TO KYJIbTYPHOE NPUCBOEHME>.

YnomsiHyTble OnaceHns NePEKNNKATCS ¢ TeM, 4To JJopoTn Homec onmceiBaeT kak
«penpeseHTaTnBHbLIN aHekaoT 06 yrpo3e TPagMUMOHHON KynbType, KOTopbli n3obpa-
XaeT MHOrOHaUVOHaJIbHYIO KOpNopaLwmio, MPpUCcBanBatoLLyo CO34aHHOE N30/IMPOBAHHOM
KOPEHHOW rpynnoi»28. B Takux cny4asx, no ee C/lioBaM, «COOBLLEeCTBO/HEOBLWMHA. ..
NPEeACTaBNSETCHA YETKMM BUMHAPHBLIM NOHATUEM», MIHPOPMUPYIOLLUM O PasnynUm MexXay
aKcnayataumern N3BHe U MCNOSIb30BAHMEM UM PA3BUTMEM U3HYTPU, KOTOPLIE ABAS-
IOTCSl HaCTbIO KaTteropmin BcemMnpHoi opraHmMsaumm NHTENNEKTYalbHOW COOCTBEHHOCTH
(BOUC)?’. Bbiaensis KOMMEPYECKYI0 AeATeNIbHOCTb, NMPUHOCALLYIO BbirObl 3a npene-
namMy cooOLLEeCTBa, YPE3MEPHYIO KOMMEPLIMAIM3aLMIo OTOXAECTBAAIOT C ONACEeHUAMM

25 Kyoim Y. The Economic Imperative of UNESCO Recognition: A South Korean Shamanic Ritual
// Journal of Folklore Research. 2015. No. 52 (2-3). P. 181-198.

26 Noyes D. The Judgment of Solomon: Global Protections for Tradition and the Problem of Commu-
nity Ownership // Cultural Analysis. 2006. No. 5. P.31.

27 bid.
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HE3aKOHHOr0 NPUCBOEHNSA U OEKOHTEKCTyanm3auum, a CnefoBatenibHO, U C JIOTUKOM
WHTENNEKTYaNbHOM COOCTBEHHOCTMU.

Daxe ecnu KoHBeHUUs Gblia BbI3BaHA ONACEHUSMU «pa3rpabneHns», «0ecTpyk-
TUBHOW TPAHCKYNbTypauun» UM «HenpaBoOMepPHOro nNpuceoeHnsa»28, oHa crana no-
MbITKOW NOATBEPAUTL BBEAEHHbLIN KOHBEHUMEN 0 BCeMUpHOM Hacnegum (World Heritage
Convention) nepexon OT pexuma CO6CTBEHHOCTU, COCPEAOTOHEHHOIO Ha «KOHTPONe
BNafenblLa, BbipaxarLlemMcsl B ero CnoCoOHOCTU OTHYXAaTb, 9KCMNIyaTupoBaTb 1 UC-
Kno4YaTh APYrux OT paccMartpmBaeMoro obbekTa unu MecTa», K pexumy Hacnegus,
OCHOBaHHOMY Ha OTBETCTBEHHOCTU 3a 3ab60Ty, nepenavyy n 6€pexHoe OTHOLLUEHNE
K 3TUM 06bekTaM unm mectam??, 3tu gBa pexvma npeacTtasnsioT cobol «pasinyHble
[OMEHbI», OCHOBaHHbIE Ha CBOMCTBEHHbIX KaX0My 13 HUX npasax n atmke3. CornacHo
BeHnpukcy n XadcreriHy, NoA00HbIA CABUM PEXMMOB MOXET OblTb MOHAT B TEPMUHAX
NPUHUMNOB NUCKTIOYUTENBHOCTU/VUHKITIO3UBHOCTM, KOTOPbIE JieXaT B OCHOBE yypex-
OEeHVs KONNeKTUBHbIX CyObekToB. [TpegnonaraeTcs, 4To «CyObeKT npasa Ha KyNbTypHble
LLEHHOCTU MO YMOJIHAHMIO ABASETCS UCKIIOYUTENbHbBIM, NOABEPXEHHBIM HE3AKOHHOMY
NPUCBOEHUIO U UMEET NMPaBO Ha PECTUTYLMIO; CYOBEKT KyNbTYPHOrO HaCneamnst CKIIOHEH
OblTb WHK/IO3UBHbLIM CYOHLEKTOM, KONNEKTUBHBLIM “Mbl”, MPU3BAHHLIM K CMJIOYEHMIO,
4TOGbI NPEAOTBPATUTL AErPaAaLMio 1 NOTEPIO, a HE KPaxXy APpYyrnm»S!,

JencrteutenbHo, opnamnyeckas Hayka Bbliaenmna dyHgameHTanbHble punocodekme
Pa3MYMA U KOHKYPUPYIOLLME LLENN STMX NOAX0A0B%2, JaHHbIE Pasfining 0COGEHHO o4e-
BUOHbI B OTHOLUEHNM SKOHOMUYECKMX acrnekToB. [1paBo MHTENNEKTYaIbHON COOCTBEH-
HocTu (ganee — MC) cTtaBuT BO raBy yria 9KOHOMUKY, MOCKOJIbKY OHO 6a3npyeTcs Ha
WHOMBUAYAIM3ME HACTHOrO NMpaBa U U3HadyanbHO CMOTPUT B Byayllee, HauennMBaschb
Ha MHHOBauuMW. HanpoTue, NpaBoOBOE PEryInpoBaHne OTHOLLIEHWI, CBA3aHHbIX ¢ ICH,
HE MMEeEeT 3KOHOMUYECKUX Lienein, Oyayym OCHOBAHO Ha MyO/MYHOM MpaBe U, TakuMm
06pa3om, OPUEHTMPOBAHO Ha OBLLECTBEHHbIE (2 HE HA MHANBUAYaNbHbIE) NHTEPECHI
M HanpaBfEHO HAa COXPaHEeHWe CBA3M MEXAY HacneameM kak 06bekToM OXpaHbl U Mo-
POAMBLUMM ero npoLwnbiM33, 3TM ABa NPaBOBLIX PeXuma 0COGEHHO PacxoaaTcs Mo
OTHOLLEHMIO K HaKTUYECKOMY OOBEKTY UX OXPaHbl: B TO BPEMS KaK MHCTPYMeEHTbl MC
HanpasJ/ieHbl Ha 3aLLMTY NPOAYKTOB ONPeneneHHON KynbTYPHOM NpakTukm, KoHseHuus
ICH dokycupyeTcs Ha caMux CoLmasbHbIX U KYIBTYPHBIX Npoueccax3?,

Jorosapueatouimecs rocygapcrtea oTbpocunm nepBoHayalibHble apryMeHThl
B Nonb3y oxpaHbl ICH B pamkax pexuma UC, koTopblin «npeepatun 6bl ICH He npocTo
B TOBap, HO B TOBAp, ABMAIOLLMACA COBCTBEHHOCTbLIO»3. B KOHLLE KOHLIOB OHU MPULLAN
K cornacuio, 4To oxpaHy ICH HyXHO paccmaTpuBaTtb B LLMPOKOM NepCcnekTuBe C ak-
LEHTOM Ha nepepadvy KyJbTypHbIX MPOLECCOB, a HE Ha NX NPaBOBYIO 3ALUUTY, OCHO-

28 OcHOBHbIE NPO6NEeMbI BbIpaXeHb! B MMCbME, HarnpasieHHOM B 1973 r. MUHUCTePCTBOM MHOCTPaH-
Hbix oen n penurnmn bonueun MeHepanbHomMy gupektopy KOHECKO (IGC/XII/12; LA.73/CONF.005/12).
B odpuvumansHom nctopmnorpadpum KoHseHUUM 3T0 MMCbMO paccMaTpmuBaeTCcs Kak OCHOBOMNoJ1araioLee co-
ObITHe, BbidBaBLLee nHTtepec FOHECKO k ICH.

29 Cm. 06 atom: Prott L. V., Keefe P.J O. “Cultural Heritage” or “Cultural Property”? // International
Journal of Cultural Property. 1992. No. 1 (2). P. 310.

30 Cm. nogpo6Hee: Hafstein V. Tr., Skrydstrup M. Heritage Vs. Property: Contrasting Regimes and
Rationalities in the Patrimonial Field // Routledge Companion to Cultural Property / eds J.Anderson,
H. Geismar. Oxford; New York: Routledge, 2017. P. 38-53.

8! Bendix R., Hafstein V. Tr. Culture and Property. An Introduction // Ethnologia Europaea. 2009.
No. 39 (2). R.9.

32 CM. 06 aToMm: Lixinski L. Commercializing Traditional Culture. P.9-15.

33 |bid.

34 Cm. nogpo6Hee: Bortolotto C. From Objects to Processes: UNESCO'’s Intangible Cultural Heritage
// Journal of Museum Ethnography. 2007. No. 19. P.21-33.

35 Lixinski L. Commercializing Traditional Culture. P.5.
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BaHHYIO Ha NpaBe COOCTBEHHOCTU 1 HAaNpPaB/IEHHY HA 9KOHOMUYECKOE NCMOJIb30BaHNE
MX KOHEYHbIX NPOAYyKTOB. B pexume Hacneamsa, cOopMUPOBAHHOM TaKUMU LLEHHOCTAMMU,
KaK HEOTYYXXAAaeMOCTb, KOTOpasi NO3BONASET OE/NTLCHA, HO HE MOHOMOIN3NPOBAaTb, Bbl-
LeyrnomMsaHyTas naesa TPpaHCKynbTypaunm He paccMaTpmBaeTCs Kak pas3pyLUunTebHbIN
dakTop. BMECTO 3TOro oHa LeHUTCS Kak anemeHT 06o06uecTeieHma Hacneansss.
KoHuenumsa kommepumanudaumm 6e3 4peaMmepHO KOMMEpPLUMann3aumm NnpuBHOCUT
B KOHBEHLNIO IOMMKY NOHATUA COOCTBEHHOCTU, KOTOPas ABHO HAXOAMIAChb NOA, 3arnpeToMm
npu pa3paboTke 3TOr0 HOPMATMBHOIO AOKYMeHTa. BBeaeHne gaHHOro noHaTusa oTpa-
XaeT HeobX0AMMOCTb MPOSICHEHNS HEKOTOPLIX POopM MapkeTusaumm ICH ansa Toro, 4tobbl
OHO CTasio «XWBbIM Hacnegnem», NoJIHOCTbIO YKOPEHMBLUMMCS B NOTOKE COLManbHOWN
ONHaMUKU. OTO NOHATME TakXke genaeT OYEBUAHOW BHYTPEHHIOK OBYCMbIC/IEHHOCTb
KoHBeHUUN, B COOTBETCTBUM C KOTOPOWN, x0Ts ICH SBHO HaBA3bIBAET «HOBLI MOPAA0K
LLEHHOCTE», rae UCMNOoNb30BaHMe, B TOM YMCe SKOHOMMYECKOE, XOTs U npeobnagaeT
Hag Bcemu OpyruMind’, ogHako Xe 0CTaeTcs HOPMATUBHO OPOPMIIEHHBIM B pamKax
Hacneaus, a He pexuma UHTeNNeKTyarbHONn coBCTBEHHOCTU. [lBa yka3aHHbIX pexuma
OCHOBaHbl Ha NPOTMBOMOJIOXHbLIX AKOHOMUYECKUX NPEAnoChIsiIKax 1 ynpasnsioTca pas-
JINYHBIMW MOPasbHbIMU MPUHLUMNamMn. B TO BpeMs Kak MeCTHble NpeanpuHMMarenm, pa-
foTaloLme ¢ Taknm HacneameM, HaxoasaT CNOCOObl OPUEHTUPOBATHLCA B MPOTUBOPEUNBbIX
KOHLIENUUSAX MOPasibHOW 3KOHOMMKMN, CBA3AHHbIX C 3TUMK ABYMS pexumamMin, noaodHas
[BYCMbIC/IEHHOCTb COMBAET C TOJIKY B HOPMATWUBHOM NepcnekTuee, KOTopasi, BUOMMO,
cornacyeTcs C JIOrMKOM KOHLENUMX Hacneovs, nexaulen B ocHoBe KoOHBEHUMN.

3aksioyeHme

[axe ecnu cam TEpMUH «<HEMaTepUanbHoe KyNbTypHOe Hacnenme» Obl npuaymMmaH
KaK HeraTmBHas peakums Ha PbIHOK®®, B npakTuke nmnaemeHtaunn KoHBeHLumMm Bonpochl
KOMMepLuuannsaumm CTaHOBATCSA Bce H6onee akTyasibHbIMU U AEMOHCTPUPYIOT TPYA-
HOCTb (popmumpoBanHusa ICH BceLeno B pexmnme «40CTOAHUS», KOTOPbI «HanpaB/ieH Ha
n3bATME 0OBLEKTOB N3 KOMMEPYECKOWN cdepbl, COXpaHEHNe UX ANs Lenen co3epLaHuns,
PasMbILLIEHNS U HACAaXaAeHNs»39,

HeobxoanMmMoCTb corflacoBaHMs pbliHKa M NPaBOBOro pexuma Hacneans obuum-
aNlbHO NpuU3HaHa, 0AHaKo CyObeKThl, BbICTYNaLWMe ¢ HOPMATUBHOMN TOYKU 3PEHUS,
CTanknuBalTCHA C TPABMOW HapPYyLIEHUS NIOTMKU TOW KOHLENUUW Hacnegus, Kotopas
nexuT B ocHoBe KOHBeHUUN. DT cybbekTbl pa3nenstoT 03abo4yeHHOCTb Mo NoBoay
TOr0, YTO UHTEPEC K KYNbTYPHbIM NPOAYKTaM, a UMEHHO K PbIHOYHbIM KOMMoHeHTaMm ICH,
OyOeT Bbillie, HEM MHTEPEC K NPOU3BOAALLMM UX KYNbTYPHbLIM MPOoLEeccam, NPM3HaHHbIM
B KayecTBe TOro akTnyeckoro Hacneams, kotopoe KoHBEHUMA HaMepeHa OXPaHsATb.
MoaToMy KOMMeEpLVann3aumio Heob6Xxo0aAMMO CAEPXMBaTb U PEryNIMpoBaTh. YCIoBUS pe-
rmamMeHTaumy NoCneaHen pasnmyaroT «XOPOoLLYD» KOMMepPLMannsaumio ¢ Bbirogon ang
«COODBLLECTB» U «MJIOXYI0» KOMMEpPLManmM3aLumnto, OCHOBaAHHYIO Ha «<HE3aKOHHOM NPUCBOE-
HUN» U «OeKOHTeKCcTyannsaummn». ITo NnpMMep Toro, kak «“cooblecTBo” cTaHOBUTCS

36 Cm. 06 aTom: Debarbieux B., Bortolotto C., Munz H., Raziano Gonzalez C. Sharing heritage? Poli-
tics and territoriality in UNESCQ'’s heritage Lists // Territory, Politics, Governance. 2021. Forthcoming.

37 Cm. 06 atom: Cominelli F. Patrimoine Culturel Immatériel: Paradigmes Economiques, Débats et
Perspectives // Le Patrimoine Culturel Immatériel Au Seuil Des Sciences Sociales. Paris: Editions de la
Maison des sciences de I’homme, 2020. P. 6.

38 Cm. noapo6Hee: Lixinski L. Commercializing Traditional Culture.

39 Hutter M. Economic Perspectives on Cultural Heritage: An Introduction // Economic Perspectives
on Cultural Heritage / eds M. Hutter, |. Rizzo. Basingstoke: MacMillan Press, 1997. P.8.
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BOJILLEOHBLIM CJIOBOM, BOKPYI KOTOPOro MOXeT hOpMMPOBaTLCH KOHCEHCYC B YC/TIOBUSIX
MEXIAYHAPOLHOM HaNPSXXEHHOCTU MO NOBOAY UCMONL30BaHUSA TPaaLMmn»40,

9 yTBEpPXAAl0, YTO naes KoMmMmepumanmsaunm 6e3 Ype3mMepHor KoMMepumanm-
3aumn OEMOHCTPUPYET, Kak nmnaemeHtaumsa KOHBEHUUN pa3pbiBaeTCca Mexay AByMA
Nlorvikamm, nexawmmMmm B OCHOBE PEryampoBaHnsa TPaaUUMOHHOW KynbTypbl. OTU OBE
JIOMMKM OTpa)atoT pas/inyHble NpeacTaB/ieHns 0 MOpasibHOM 9KOHOMUKe, Basunpyio-
LMECS Ha UCKITIOYNTENIBHOCTU pexmnmMa cOOCTBEHHOCTU, C OHOM CTOPOHbI, M Ha UHKJTIO-
3MBHOCTU 1 0000LLECTBIEHHOCTM NPABOBOro pexuma Hacneauss — ¢ Apyron. Takum
obpasoM, B pamkax KOHBEHUUM NPUHLXN KOMMepUuanm3aumm 6e3 4ype3amepHoOn KoM-
Mepumnannsaunm BonnaowaeT coboi Xpynknii KOMNPOMUCC, OTpaxXatoLwnii TPYAHOCTH
BCTPEYM U NMPUMUPEHNS YIOMSIHYTbIX MPaBOBbIX PEXNMOB.

Cratbst noctynuna B pegakumio: 11 nons 2020 r.
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This article considers the relationship between Intangible Cultural Heritage (ICH) and the market
in the backdrop of the reorientation of UNESCQ’s priorities regarding sustainable development.
Based on ethnographic observations of the meetings of the governing bodies of the Conven-
tion for the safeguarding of intangible cultural heritage, this work analyses the controversies
generated by “risks of over-commercialization” of ICH among actors with normative agency for
designing “good” heritage governance. While the need to reconcile market and heritage is of-
ficially acknowledged, the inclusion of a particular commercial practice on the UNESCO ICH lists
is qualified by many actors as “traumatic”. The debate spurred within the governing bodies of the
Convention by the drafting of these documents sheds light on the controversial perception of the
relationship between the market and ICH. In considering the idea of “commercialization without
over-commercialization” suggested by actors to resolve the tension between heritage and mar-
ket, this work highlights a constitutive ambiguity of the Convention. Based on the ideas of “mis-
appropriation” and “decontextualization”, this concept is part of the logic of intellectual property.
The Convention, however, was explicitly designed within an alternative paradigm emphasizing
cultural dynamisms and shared belonging. While heritage entrepreneurs on the ground shift from
one regime to the other making a pragmatic and strategic use of legal frameworks based on fun-
damentally different logics, this inconsistency generates normative conundrums among the ac-
tors involved with the official bodies of the Convention, torn between a proprietary and a heritage
regime and their different moral economies. In the framework of the Convention, the principle of
“commercialization without over-commercialization” embodies therefore a fragile compromise
reflecting the tension between different regimes regulating traditional culture.

Keywords: UNESCO, Convention for the Safeguarding of the Intangible Cultural Heritage, com-
mercialization, moral economies, heritage regimes, market, sustainable development.
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The Sami are an indigenous people residing in Sapmi, a region cutting across northern Scandi-
navia (Norway, Finland, Sweden) and the Kola Peninsula in Northwest Russia. This article tells
the story of a Sami sun symbol on a seventeen century drum, originally from Swedish Sapmi,
that was registered as a trademark by a jewellery company in Norway called “Tana Gull and
Sglvsmie AS” in 2009. The mark was invalidated in 2020 because, according to the Norwegian
Intellectual Property Office, the registration of a religious symbol was likely to infringe on the
rights of the Sami, whose access to their own cultural and religious symbols should be pro-
tected. The basis for the decision was a public policy exception, a provision within trademark
law excluding the registration of signs “contrary to morality or public policy”, and allowing the
law into account public opinion, public interest and human rights. Analysis of this case is used to
shape the debate about the role of intellectual property law in addressing the problem of over-
commercialization, for example by preventing cultural misappropriation. The authors suggest
that the notion of blasphemy or religious offence through banal commercialization should be
more broadly formulated in interpretation of the public policy exception in order to take account
of cultural misappropriation. They also argue that protecting the public domain by preventing
registration of important cultural and religious symbols is not sufficient to address the problem
of cultural misappropriation in a commercial context. Positive protection through trademark
registrations is just as important as their defensive protection.

Keywords: Sami, Intangible Cultural Heritage, commercialization, cultural misappropriation,
trademark, ethics, intellectual property.

Introduction

The Sami are an indigenous people residing in Sapmi, a region cutting across north-
ern Scandinavia (Norway, Finland, Sweden) and the Kola Peninsula in Russia'. They have
experienced significant historical discrimination and persecution, and currently face
a number of forms of cultural misappropriation, particularly in the areas of tourism and
craft2. This paper tells the story of a Sami sun symbol on a 1693 drum that was registered

Harriet Jane Deacon — PhD, MSc, BA (Hons), Visiting Research Fellow, Coventry University, 1, Priory
st., Coventry, CV1 5FB, United Kingdom; harriet@conjunction.me.uk

* The idea of writing a case study arose when the author of this paper was invited, along with Rieks
Smeets of the Netherlands, to facilitate a workshop on Sami intangible cultural heritage at the Sami Parlia-
ment in Karasjok, Norway. | would like to thank Siri Wernberg and Silja Somby from the Parliament for their
assistance in providing information about the case. Thanks to Francis Joy, Rieks Smeets, Chiara Bortolotto
and Diego Rinallo for their comments. | am responsible for any remaining errors.

1 Solbakk J. T. The Sami People. Karasjok: Sami Institute, 1990. P. 13—14.

2 Joy F. Sami Shamanism, Cosmology and Art as Systems of Embedded Knowledge. Doctoral Dis-
sertation. Acta Universitatis Lapponiensis 367. Rovaniemi: The University of Lapland, 2018. Available at:
http://lauda.ulapland.fi/handle/10024/63178 (accessed: 28.06.2020).
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as a trademark by a jewellery company in Norway called “Tana Gull and Sglvsmie AS”
(hereafter Tana Gull) in 2009, and invalidated in 2020. This trademark was (inaccurately)
called a “‘patent’ on the Sami sun”3. We will use the case to demonstrate how trademark
law can play a role in addressing cultural misappropriation and promoting cultural heritage
practice and transmission.

In the heritage field, there has been long-standing and widespread concern about
potentially adverse impacts of commercialization or marketization of intangible cultural
heritage (ICH). Bortolotto has critically interrogated the implied tension between “sacred”
heritage and “profane” commerce, and the “embarrassment” that results from bringing
these concepts together*. Nevertheless, remarkably little attention has been paid to de-
veloping a better understanding of the relationship between intangible heritage and the
market®. The Intergovernmental Committee of the 2003 UNESCO Intangible Heritage
Convention, at its 2019 meeting in Bogota, Colombia, has now expressed the need to
identify “safeguarding measures and good practices that address the risk of decontextu-
alization and over-commercialization of [intangible heritage] elements”. The Committee
reminded States Parties that “while recognizing the economic opportunities presented by
certain elements of intangible cultural heritage, it is important to prioritize the safeguard-
ing of their social functions and cultural meanings and to clearly distinguish these from the
branding or labelling of a product”®.

This request comes after over a decade of concern, but very little guidance, from
the Committee, or from the UNESCO Secretariat of the Convention, on the relation-
ship between branding or intellectual property protection, (over-)commercialization
and safeguarding. The issue is conceptually and politically rather difficult to resolve,
and the relationship between ICH safeguarding, intellectual property protection and
commercialization is likely to be complex. General methodologies for tangible heritage
management planning also have to be tailored to the circumstances of each case. Case
studies are thus needed to inform the design of planning methodologies to maximize
the synergies and mitigate the tensions between intellectual property rights protection,
ICH safeguarding and commercialization. Several projects have begun to search for
new concepts and tools in this area. The Alpfoodway’ and HIPAMS India® projects have
demonstrated the importance of community-centered planning to develop heritage-
sensitive marketing and intellectual property strategies in the European Alps and India
respectively.

Branding or labelling of a cultural product, and the registration of marks to do this, is
not necessarily incompatible with safeguarding community meanings associated with the
underlying heritage practices or traditions. One example of this is the registration of the
Sami Duodji trademark and its use to indicate traditional Sami handicraft products made
by Sami, which will be discussed below. Intellectual property law, and other legal mecha-

3 Aslaksen E. A. Har tatt “patent” pa den Sami ske sola // NRK Sapmi. 2018. Available at: https://www.
nrk.no/Sapmi/har-tatt-_patent_-pa-den-Sami ske-sola-1.13902043 (accessed: 28.06.2020). Translated
using Google Translate.

4 Bortolotto C. Intangible Cultural Heritage and the Market: The Embarrassment of Heritage Alien-
ability. 2020. Unpublished paper.

5 Lixinski L. Intangible heritage economics and the law: listing, commodification, and market aliena-
tion // Safeguarding Intangible Heritage / eds N. Akagawa, L. Smith. London: Routledge, 2018. P.54-67.

6 Decisions of the Intangible Heritage Convention’s Intergovernmental Committee, Bogota, Novem-
ber 2019, DECISION 14.COM 10 // UNESCO. Available at: https://ich.unesco.org/doc/src/LHE-19-14.
COM-Decisions-EN.docx (accessed: 28.06.2020).

7 Alpfoodway. Available at: https://www.alpine-space.eu/projects/alpfoodway/en/home (accessed:
28.06.2020).

8 HIPAMS India. Available at: http://hipamsindia.org/ (accessed: 28.06.2020).
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nisms, can be used in a positive sense, to help communities manage and control the com-
mercialization of their heritage and culture and ensure equitable benefit among them?.

Ethical and legal tensions may however arise when the rights of individuals and their
communities to take part in cultural life, protected under human rights law or sui generis
national provisions, conflicts with exclusive rights granted in the sphere of public law, such
as intellectual property rights. Lixinski observes that regulation of the protection of tradi-
tional culture and its commercialisation are informed by different logics. The background
norms for intellectual property law are found in private law, privileging individualism and
party autonomy, whereas heritage law has its origins in public law, privileging public inter-
est and the common good™©.

From a community perspective, misappropriation of heritage by third parties, for ex-
ample through the registration and enforcement of trademarks based on cultural or reli-
gious symbols, “can dilute the semantic content of cultural expressions as well as their
appeal and authenticity” for community members and thus discourage or prevent them
practising their culture™. Commercial enterprises often use edgy and controversial brands
or controversial marks deliberately, to attract consumer attention and eventually increase
their market share@. Religious symbols may be used deliberately as products or in brands
to elicit strong emotional reactions, both positive and negative. For example, in reviewing
the marketing success of rosaries as fashion necklaces by Dolce and Gabbana fashion
house, Rinallo et al. found that

...the religious and historically established attribute of sacredness contributes a powerfully
marketable quality to rosaries, which holds both in terms of their attraction and rebellious
possibilities. The appropriation, manipulation, and monetization of sacred meanings by fashion
brands such as D&G open our eyes to emergent new forms of material culture that embody
the sometimes turbulent, sometimes-peaceful, and sometimes ecstatic coexistence of the
religious and the commercial 3.

Cultural appropriation may be used as a commercial strategy, not just to create con-
troversy and media coverage, but also to create meaning, where a brand “piggy-backs”
on existing cultural value associated with a name, symbol or design. Anemaet suggests
that the low threshold for assuming acquired distinctiveness in EU trademark law in fact
may create dysfunctional incentives for the registration of cultural symbols as trademarks
in Europe. Religious or cultural groups often do not want to, or are unable to, register such
marks themselves, or to use them commercially'®. Anemaet argues that more effective

9 Deacon H., Smeets R. Intangible Heritage Safeguarding and Intellectual Property Protection in the
context of implementing the UNESCO ICH Convention // Safeguarding Intangible Heritage / eds N. Aka-
gawa, L. Smith. London: Routledge, 2018. P. 36-53.

0 Lixinski L. Commercializing Traditional Culture: Promises and Pitfalls in the Convergence of Intel-
lectual Property Law and Cultural Heritage Law // Annali italiani del diritto d’autore, della cultura e dello
spettacolo (AIDA). 2020 (Forthcoming).

" Mattila T. Needs of the Sami people for intellectual property protection from the viewpoint of copy-
right and trademarks — especially with regard to duodji-handicrafts and the Sami dresses. Finland: Publi-
cations of the Ministry of Education and Culture, 2018. No. 40. Available at: http://julkaisut.valtioneuvosto.
fi/handle/10024/161206 (accessed: 28.06.2020).

2 Bonadio E. Brands, Morality and Public Policy: Some Reflections on the Ban on Registration of
Controversial Marks // Marques Intellectual Property Law Review. 2015. No. 19. P.43.

8 Rinallo et al. When sacred objects go B®a(n)d // Consumption and spirituality. 2012. No. 29 (41).
P.37-38.

" Liu W. Protection of Religious Signs under Trademark Law: A Perspective of China’s Practice
// Religions. 2017. No. 8 (11). P.246-259.
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mechanisms are needed to exclude such signs from registration, thus protecting the pub-
lic domain and preventing misappropriation®,

The “public policy exception” is an existing mechanism in trademark law which has not
yet been widely used to address misappropriation of cultural symbols, by which we mean
those symbols valued by specific communities because they are linked to their cultural her-
itage practice or group identity. Although, from an anthropological point of view, religious
symbols are a type of cultural symbol, we distinguish in this paper between those symbols
that are linked to religious worship (Christian crosses, for example), and those which may
be of broader cultural significance to communities. The paper first reviews the use of the
public policy exception in trademark law regarding religious or cultural symbols. Second,
the case study critically analyses the two main grounds for refusal of the mark: protecting
religious sensitivities and the public domain. Finally, it presents some conclusions regard-
ing the role of trademark law in safeguarding and commercialization of cultural heritage.

1. The public policy exception and cultural misappropriation

The “public policy exception” allows for refusal of registrations of signs that are “con-
trary to morality” or public policy'™. The Paris Convention, for example, allows for refusal
of registration when a trademark is considered “contrary to morality or public order and,
in particular, of such a nature as to deceive the public”'”. The growing literature on the
public policy exception has focused on issues such as human rights, access to the public
domain, and the refusal of registration to offensive signs'®. Some of the case law concerns
religious symbols, but very little concerns other kinds of culturally important symbols.

Reviewing the registration of trademarks incorporating words from foreign or Indige-
nous languages in Australia, Richardson et al. have shown that the perspectives of Indige-
nous and minority communities were often not taken into account assessing the suitability
of these trademarks for registration®. Indigenous peoples in various countries have ex-
perienced misappropriation of their cultural symbols through the registration trademarks.
In some cases they have sought to use trademark law, including the public policy excep-

5 Anemaet L. The Public Domain is Under Pressure — Why We Should Not Rely on Empirical Data
When Assessing Trademark Distinctiveness // International Review of Intellectual Property and Compe-
tition Law. 2016. P. 1-33. Available at: https://ssrn.com/abstract=2749555 (accessed: 28.06.2020). See
also: Senftleben M. Public Domain Preservation in EU Trademark Law — A Model for Other Regions? // The
Trademark Reporter. 2013. No. 103 (4). P.775-827. Available at: https://ssrn.com/abstract=2331598 (ac-
cessed: 28.06.2020).

6 The Paris Convention for the Protection of Industrial Property, Mar. 20, 1883, 21 U. S. T. 1538,
828 U. N. T. S. 305 [hereafter Paris Convention] art. 6auinauies gt B, 3 and Agreement on Trade-Related As-
pects of Intellectual Property Rights art. 27 (2), Apr. 15, 1994, Marrakesh Agreement Establishing the World
Trade Organization, Annex 1C, 1869 U. N. T. S. 299 [hereafter TRIPS], art. 15 (2). This was transposed into
Article 7.1 (f) of the Regulation (EU) 2017/1001 of the European Parliament and of the Council of 14 June
2017 on the European Union trademark.

7 The Paris Convention art. 69uinavies gt B, 3,

8 Bonadio E. Brands, Morality and Public Policy; Schovsbo J., Riis T. Public Policy Limitations of
Trade Mark Subject Matter — An EU Perspective. Working paper // Social Science Research Network (SS-
RN). 2018. Available at: https://ssrn.com/abstract=3188013 or http://dx.doi.org/10.2139/ssrn.3188013
(accessed: 28.06.2020); Tavares P.S., Ziemer A. A., Randazza M. J. 2019. Morality and Trademarks: The
South American Approach // ip-iurisdictio. 2019. Available at: https://ip-iurisdictio.org/morality-and-
trademarks-the-south-american-approach (accessed: 28.06.2020); Ziemer A.A., Tavares P.S., Ran-
dazza M. J. Morality and Trademarks: The South American Approach // Suffolk Transnational Law Review.
2017. No. 40 (2). P.221-278.

9 Richardson M., Thomas J., Klein J. From “Oomoo” to “Oro”: nostalgia labels and cultural policy on
the Australian trade marks register // The Object and Purpose of Intellectual Property / ed. by S. Frankel.
Cheltenham: Edward Elgar Publ., 2019. P. 7-29.
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tion, to address the problem?°. In the US, after the SLANTS trademark was upheld on the
basis of commercial free speech, objections to trademark registration based on offensive
use (for example in the REDSKINS case) are now more likely to fail?'. European courts,
by contrast, have tended towards the view that freedom of commercial expression is not
constrained by denial of trademark registration because companies can still freely use an
unregistered brand or logo?2. In addressing the problem of offensive trademarks such as
REDSKINS, Phillips suggests that the misappropriation of cultural identity and imagery for
use as a trademark can be considered a “dignity taking” proscribed under the Universal
Declaration of Human Rights?3.

In this paper, we are particularly interested to understand to what extent the public
policy exception in trademark law in Europe protects against inappropriate use of religious
symbols as opposed to significant cultural symbols in general, and whether these protec-
tions in trademark law take minority religious or cultural views into account.

Human rights considerations have been particularly influential in European trade-
mark law (and its public policy exception) since the entry into force of the Treaty of Lis-
bon “placed human rights and fundamental freedoms at the very top of the hierarchy of
norms”?4. These include freedom of religion, freedom of expression (commercial, ar-
tistic or political) and prohibition against discrimination in the European Convention on
Human Rights, which Norway has ratified?>. Norway also provides specific protection
for Sami cultural rights and customary law26. Article 108 of the Norwegian Constitution
tasks the government to assist the “Sami people to preserve and develop its language,
culture and way of life”. The International Covenant on Civil and Political Rights (ICCPR),
ratified by Norway, protects the rights of minorities to “enjoy their own culture, to profess
and practise their own religion, or to use their own language” (art. 27)2’. Norway, with
the other Nordic-Baltic countries, now also strongly supports The United Nations Dec-
laration on the Rights of Indigenous Peoples (UNDRIP)28. Article 31.1 of UNDRIP says:

20 Rimmer M. Indigenous Intellectual Property: A Handbook of Contemporary Research. Research
Handbooks in Intellectual Property. Cheltenham (UK), Northampton (Mass): Edward Elgar, 2017. A useful
if now a bit dated review of the literature can be found in: Pak J. Re-imagining the Wheel: Seeking a Fea-
sible International Regime to Protect Indigenous Cultural Expressions Through Trademark Law // Pacific
McGeorge Global Business & Development Law Journal. 2011. No. 24. P.381-409.

21 Pro-Football, Inc. v. Blackhorse, 112 F. Supp. 3d 439 (E. D. Va. 2015) was obviated by Matal v. Tam
which affirmed that the disparagement clause of 15 U. S. C. S. § 1052(a) was unconstitutional.

22 Geiger C., Pontes L. M. Trade mark registration, public policy, morality and fundamental rights.
Centre for International Intellectual Property Studies Research Paper No. 2017-01. 2017. Available at:
https://www.ip.mpg.de/en/publications/details/trade-mark-registration-public-policy-morality-and-fun-
damental-rights.html (accessed 08.07.2021).

23 phillips V. F. Beyond trademark: the Washington Redskins case and the search for dignity // Chica-
go-Kent Law Review. 2017. No. 92. P. 1061-1086.

24 Geiger C., Izyumenko E. Shaping Intellectual Property Rights Through Human Rights Adjudication:
The Example of the European Court of Human Rights. Centre for International Intellectual Property Stud-
ies (CEIPI) Research Paper No. 2020-02. P.7 // Mitchell Hamline Law Review. 2020. No. 46 (3). Available
at: https://ssrn.com/abstract=3613591 or https://open.mitchellhamline.edu/mhlr/vol46/iss3/3 (accessed:
28.06.2020).

25 Review the methodology used by the EUIPO to balance these considerations: Geiger C., Pon-
tes L. M. Trade mark registration...

%6 |n general, Sami cultural and political rights are protected more strongly in the three Scandinavian
countries than in Russia, where Sami have not reached the population size required for state recognition
as a minority.

27 The United Nations General Assembly. 1966. “International Covenant on Civil and Political Rights”.
Treaty Series 999 (December): 171. Available at: https://www.ohchr.org/EN/Professionallnterest/Pages/
CCPR.aspx (accessed: 28.06.2020).

28 Nordic-Baltic Statement on the Rights of Indigenous Peoples. 2017. Available at: https://www.nor-
way.no/en/missions/wto-un/nig/statements/hr/hrc/hrc36/nordic-baltic-statement (accessed: 28.06.2020).
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Indigenous peoples have the right to maintain, control, protect and develop their cultural
heritage, traditional knowledge and traditional cultural expressions... They also have the right
to maintain, control, protect and develop their intellectual property over such cultural heritage,
traditional knowledge, and traditional cultural expressions?®.

While Norway is not a member state of the European Union, Norwegian trademark
legislation is harmonized to a large extent with the EU Trademark Directive. European
trademark law establishes general principles that govern refusal of registration; these are
interpreted in the European Union Intellectual Property Office (EUIPO) guidelines®, in de-
cisions by the European Union (EU) and European Economic Area (EEA) courts, including
the EUIPO and Human Rights courts (ECtHR) and in national courts.

There is considerable diversity in the interpretation of the public policy exception at
the national level: it is “unwritten law” to be interpreted and re-interpreted in each case.
While the concepts of morality and public policy are different, they overlap, and in law, do
not need to be distinguished as either can be the basis for rejecting a registration®'. These
concepts are acknowledged to be context-specific and subject to changes over time32,
The idea of public policy (or public order) is an objective criterion. It does not invoke a nar-
row view of legality, but broader principles and values of government, human rights, in-
ternational conventions and so on, that are relevant for the functioning of a democratic
society and the rule of law®3. The concept of “accepted principles of morality” is a subjec-
tive criterion that aims to protect “the basic moral norms of society” as a whole where the
public will feel “insulted, discriminated against or held up to ridicule” rather than acting
simply as an arbiter of bad taste for the puritanical®*. The intention of registration and con-
text of use of the sign are considered when making a decision®.

European courts have been somewhat inconsistent in applying the law?®, although
some general trends have emerged®. Under the public policy exception, “contrary to mo-
rality” provisions can be used to deny registration to signs with either strongly positive or
strongly negative connotations. Signs that are determined to be offensive and capable of
causing outrage include those that are “pejorative, discriminatory, blasphemous or offen-
sive, or which incite riots”, those “associated with terrorist organisations or victims of ter-
ror, with the glorification of totalitarian regimes, with criminal acts in nature, or with racial
and cultural slurs”38, The EUIPO guidelines explain that “the banal use of some signs with
a highly positive connotation can also be offensive (e. g. terms with a religious meaning

29 United Nations Declaration on the Rights of Indigenous Peoples: resolution / adopted by the Gen-
eral Assembly, 2 October 2007, A/RES/61/295 // UN General Assembly. Available at: https://www.refworld.
org/docid/471355a82.html (accessed: 28.06.2020).

30 EUIPO trademark guidelines, 2020 edition. Available at: https://guidelines.euipo.europa.
eu/1803468/1788542/trade-mark-guidelines/3-accepted-principles-of-morality (accessed: 28.06.2020).

31 EUIPO trademark guidelines, 2020, Chapter 7.3.

32 EUIPO trademark guidelines, 2020, Chapter 7.1. See also: Von Bomhard V., Von Miihlendahl A.
Concise European Trade Mark Law. The Netherlands: Wolters Kluwer, Alphen aan den Rijn, 2018.

33 EUIPO trademark guidelines, 2020, Chapter 7.2.1.

34 EUIPO trademark guidelines, 2020, Chapter 7.3. see also OHIM Trademarks and Designs Cancel-
lation Division Decisions 06/07/2015 R 1727/2014-2 “Oval shape”.

35 EUIPO trademark guidelines, 2020, Chapter 7.3; Geiger C., Pontes L. M. Trade mark registra-
tion... P.6.

36 Reingraber T. Public order and morality as grounds for refusal within trademark law: European and
comparative approach. Unpublished Master’s thesis. Brussel: Hogeschool-Universiteit, 2012. Available
at: https://www.duo.uio.no/bitstream/handle/10852/54532/DINESH-T---Masters-Thesis.pdf (accessed:
28.06.2020). The same seems to be true in Canada, see: Blaiwais L., Miller S. Offensive Trademarks: The
Canadian and American Perspectives // Intellectual Property Journal. 2018. No. 30 (2). P.205-215.

87 Geiger C., Izyumenko E. Shaping Intellectual Property Rights... P.7.

38 Geiger C., Pontes L. M. Trade mark registration... P. 11.
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or national symbols with a spiritual and political value... [emphasis added])”®°. Although
this list of examples is non-exhaustive, it does highlight the way in which the provision has
been used more often to protect against religious (rather than cultural) offensiveness, and
has focused on “national culture” in the one case where cultural heritage was considered.

Case law provides some examples of decisions on religious symbols, and a few on
national symbols where the sign itself is not offensive: in these cases, the thresholds
for refusal are high*0. For example, registration of a symbol of the Christian Latin cross
as a trademark of a religious association was denied in 2015. The decision noted that
“religious symbols of very high symbolic value” — such as the cross at issue which it de-
scribed as “the archetypal and ultimate symbol of Christianity” — “are becoming com-
monplace as a result of their commercialisation”#'. The Board of Appeal of the EUIPO
took the view that:

signs which severely offend the religious sensitivities of a substantial group of the
population are best kept off the register... the very notion that the representation of a Christian
cross used for business purposes or for “banal use” and, in particular, for use as a commercial
trade mark could cause offence to a section of the relevant public of believers who, inter alia,
could regard the religious value of the cross as being compromised??.

The Board determined that registration would not only be offensive to the religious
sensitivities of Christians, but also to non-Christians whose freedom of belief and cultural
diversity would be constrained by the mass commercial distribution or omnipresence of
commercial religious signs. Granting the registration would have infringed the freedom of
other religious groups to use the sign, which is more of a public policy argument*S.

In other cases, religious symbols, including crosses, have been registered as trade-
marks#*. In a 2015 case involving a mark similar to (but not exactly the same as) a Sufi
religious symbol, the OHIM Cancellation Division allowed the registration because it was
not provided with evidence of the “utmost spiritual importance [of the symbol] in at least a
part of the Community”, or offence caused specifically by use of the registered mark. The
decision states that it would be an “unreasonably great restriction to exclude from regis-
tration all the words and images which have a connection with religion, unless the mark is
blasphemous”#®. Evidence of a high degree of symbolic value, and the offence that would
result from registration of the mark, is thus required in order to refuse registration to reli-
gious symbols that are strongly positive, and not in themselves offensive.

Symbols of cultural heritage have also been denied trademark registration, but there
is only one recent case where this has been the grounds for refusal, and again the bar is
set very high. In 2017, the EFTA Court found that artworks by Gustav Vigeland owned by
the Municipality of Oslo should be denied trademark registration once they lost protec-

39 EUIPO Trademark guidelines 2020, Chapter 7.3.

40 EUIPO Boards of Appeal Decision of 10/09/2015, R 510/2013-1, Representation d’une Croix (fig.),
para 12 and 58 (Geiger C., Pontes L. M. Trade mark registration... P.9). In the UK, the registration of the
mark ‘Jesus” for clothing was denied (Bonadio E. Brands, Morality and Public Policy. P.46). UK judgment
(IPO), No. O-210-03, IR No. 776 058, JESUS, para. 17-19. ECHR, Metropolitan Church of Bessarabia and
Others v. Moldova, ECHR 2001-XII, para. 114 et seq. In regard to national symbols with a spiritual and politi-
cal value, see 17/09/2012, R 2613/2011-2, ATATURK, § 31.

41 Representation of a cross (fig.).

42 Representation of a cross (fig.), para. 49, 61. See also 06/07/2006, R 495/2005-G, SCREW YOU,
para. 20.

43 Representation of a cross (fig.), para. 54.

44 Community trademarks for religious goods or services (No. 8402273, No. 8919433 and
No. 7232622).

45 Qval shape.
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tion under copyright law. The court felt that “accepted principles of morality are violated
when particular works of authorship that are part of a nation’s cultural heritage are misap-
propriated or desecrated by applicants seeking to register these works as trademarks”,
thereby posing a “genuine and sufficiently serious threat to a fundamental interest of soci-
ety” because they would not be available to all. Since the court did not want to establish a
precedent for protecting all public domain artworks, for Vigeland’s artworks to be denied
trademark registration, they had to reach a high threshold value to the relevant public of an
EEA State (i. e. Norway). The artworks had to “enjoy a particular status as prominent parts
of a nation’s cultural heritage”8. The public policy exception is used only “in exceptional
circumstances” and where the “registration is regarded as a genuine and serious threat to
certain fundamental values, or where the need to safeguard the public domain, itself, is
considered a fundamental interest of society”*.

To what extent can the public policy exception thus be used to protect against
trademark registration of signs which have a positive connotation (i. e. they are not rac-
ist insults)*® whose registration would primarily offend minority groups and indigenous
peoples? The impact of trademark registration is generally considered across all relevant
social strata, including minorities and ethnic groups*®. The public who are considered
when the IPO or the court determines the level of likely outrage that would be caused by
registration of the mark is what is known as the “relevant public” in trademark law. This
is “the reasonable consumer with average sensitivity and tolerance thresholds” (i. e. not
a small group with extreme views)%°. It would include not just the likely consumers of the
goods or services, but also those (such as a religious minority) who might be offended
by the registration of the mark even if they were not the intended consumers. It might
also include those of other faiths and cultural affiliations, who may not be offended>’.
This is in line with the position taken by the United Nations Human Rights Committee that
“limitations of rights for the purpose of protecting morals must be based on principles
not deriving exclusively from a single tradition”52. The European Court of Human Rights
also seeks to balance protecting the feelings of religious people against commercial
freedom of expression5s.

In conclusion, the public policy exception has been used more frequently for protect-
ing “religious” rather than more broadly “cultural” symbols, and for protecting national
rather than minority cultural symbols. Religious symbols with a positive connotation need
to be of “utmost spiritual importance”, and culturally significant symbols such as the Vi-
geland artworks, had national value. As European trademark law becomes more sensitive
to fundamental rights considerations such as freedom of speech, grounds of “offensive-
ness” may become less persuasive in courts seeking to uphold principles of “pluralism,
tolerance and broadmindedness”®*. It may be necessary to invoke the “fundamental in-

46 EFTA Court, Case E-5/16, Municipality of Oslo “Vigeland”, paras. 92-93, 95. See: Geiger C., Pon-
tes L. M. Trade mark registration... P. 11-12.

47 “Vligeland”, para. 8.

48 See examples of racist insults whose registration has been refused in EUIPO trademark guidelines,
2020, Chapter 7.4.

49 Geiger C., Pontes L. M. Trade mark registration... P.9.

50 EUIPO trademark guidelines 2020, Chapter 7.3. See also: Von Bomhard V., Von Miihlendahl A.
Concise European Trade Mark Law.

51 Representation of a cross (fig.), para. 32.

52 CtHR, Sekmadienis Ltd. v. Lithuania, No. 69317/14, Jan. 30, 2018, para. 81.

538 For example, Lithuanian advertisements for clothing using the captions ‘Jesus, what trousers!”
and “Dear Mary, what a dress!” were allowed by the ECtHR, even though the religious community objected,
and they had been found at the national level to be “contrary to public order and public morals”, see Sek-
madienis, above.

54 Geiger C., Izyumenko E. Shaping Intellectual Property Rights... P.7.
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terest of society” or human rights law, including provisions on discrimination, to support
refusal of trademark registration of minority and indigenous religious and cultural symbols
that have a positive connotation.

Some challenges remain. First, if the model of offensiveness in trademark law is
modelled on ideas of moral concerns, and religious blasphemy or banalization of sacred
symbols, it might be easier to protect against misappropriation of specifically “religious”
than more generally “cultural” symbols. Second, refusal of trademark registration does
not necessarily protect against continued misuse or offensive use by third parties, be-
cause keeping important religious and cultural symbols in the public domain encourages
free use, but does not give minority communities any control over the use of their cultural
symbols by others (see UNDRIP art. 31). These challenges will be discussed in relation to
the Sami sun symbol trademark case.

2. The Sami sun symbol trademark case. A “patent” on the Sami sun

This case study will be used to illustrate the use
of the public policy exception to address cultural
misappropriation, and some of the challenges and
opportunities mentioned above.

The Sami have traditionally worn silver jewel-
lery with their traditional dress (Gakti), often made
outside of Sapmi and sold by itinerant traders. In
2018, a story broke in the Norwegian media that a
(non-Sami owned) jewellery firm, Tana Gull, had
taken out “a “patent” on the Sami sun”%°. After reg-
istering and abandoning a few prior marks using
the same sign, based on a Sami sun symbol, the  Figure 1. The Tana Gull logo registered

company had registered atrademark in 200956, in 2009

and had started enforCing it (Figure 1) Photo source: Norwegian trademark
The sun in question was a symbol that had register. Available at: https://search.

been depicted on a historical Sami drum of the patentstyret.no/Trademark/200815738

bowl type originally from the Lule Lappmark region (accessed: 28.06.2020)

in Sweden®”. Now kept in the Grassi Museum fur
Volkerkunde, Leipzig, the drum had been taken from a Sami shaman in 1693%8,

In the 17" and 18! centuries, the Sami had been persecuted by Christian mission-
aries and local authorities as part of an attempt by the Swedish king to control resources

55 Aslaksen E. A. Har tatt “patent” pa den Sami ske sola.

56 Norwegian IPO website, trademark registration and documents for Tana Gull trademark (regis-
tration No. 251306) can be found at: https://search.patentstyret.no/Trademark/200815738 (accessed:
28.06.2020).

57 A Swedish ethnographer called Ernst Manker (1893-1972), who worked at the Museum of Ethnog-
raphy in Stockholm in the middle of the twentieth century, documented many of the drums in museum col-
lections. The drum in question is No. 65 in: Manker E. M. Die Lappische Zaubertrommel: Eeine Ethnologis-
che Monographie. Vol. 1: Die Trommel als Denkmal Materieller Kultur (Acta Lapponica 1). Stockholm: Thule,
1938; Vol. 2: Die Trommel als Urkunde Geistigen Lebens (Acta Lapponica 6). Stockholm: Gebers, 1950.

58 The persecution of the shamans fuelled a thriving trade in Sami artefacts by the nineteenth centu-
ry, involving missionaries, anthropologists and museums or private collectors. Sami drums were dispersed
around the world and many were acquired by European museums, see: https://old.no/Samidrum/loca-
tions.html (accessed: 28.06.2020); Joy F. Sdmi Shamanism, Cosmology and Art as Systems of Embedded
Knowledge; Silvén E. Contested Sami Heritage: Drums and sieidis on the Move, in National Museums and
the Negotiation of Difficult Pasts // EuNaMus Report. No. 8 / eds D. Poulot, J. M. L. Guiral, F. Bodenstein.
Linkoping: Linkdping University Electronic Press, 2012. P. 1773-186.
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Figure 2. The 1693 drum on which the sun symbol was
originally depicted

Photo source: Manker E. M. Die Lappische Zaubertrommel:

Eeine Ethnologische Monographie. Vol. 2: Die Trommel als

Urkunde Geistigen Lebens (Acta Lapponica 6). Stockholm:
Gebers, 1950. P. 417

and collect taxes in the area. Sami cultural practices, such as the use of drums by sha-
mans, were denigrated, prohibited and driven underground. Use of the drum for “sor-
cery” was punishable by death®°,

At the time, drums were central to shamanic rituals. Sami shamans, called noaidi in
Northern Sami, used the drum mainly for divination in relation to hunting, fishing and trap-
ping, as well as for trance and out-of-body travel, prophecy and fortune-telling®. Each
shaman made their own drum, or inherited it through the family, so symbols drawn onto
the reindeer skin-covered surface were somewhat individualized. Drums could represent
the constellations, a geographical map, and be a spiritual map at the same time, depend-
ing on their orientation®!. Sun worship was an important part of Sami religious beliefs, es-
pecially amongst the Southern Sami. Symbols of the sun thus usually have a central place
on the drums®?, although the sun is depicted in different ways. Some south-Sami drums
depicted a star map outlining the astral mythology of the night sky featuring animal con-
stellations. On the painted drum surfaces the cosmos was divided into two to five realms

59 Joy F. Sami Shamanism, Cosmology and Art as Systems of Embedded Knowledge. P.223.

60 Ibid.; Solbakk J. T. Samisk mytologi og folkemedisin // Tradisjonell kunnskap og opphavsrett / ed.
by J.T. Solbakk. Karasjok: Callidlagadus and Sami kopiia (online), 2007. P.22, 24-25. Available at: http://
www.Samikopiija.org/web/index.php?sladja=7&giellal=nor (accessed: 28.06.2020).

81 Sommarstrém B. The Saami Shaman’s drum and the star horizons // Scripta Instituti Donneriani
Aboensis. 1991. No. 14. P. 136-168.

62 Solbakk J. T. Samisk mytologi og folkemedisin. P.22, 24-25.
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and many of these depicted a Sun at the centre. The drum in question (Figure 2) depicts
6 levels, which makes it unique®s.

Starting in the seventeenth century, missionaries and local authorities represented
the drums as symbols of paganism. While some Sami abandoned their religious practic-
es altogether and converted to Christianity, others hid the drums away and used them in
secret well into the 20™ century. Practitioners such as Peter Armstrand, a Swedish Sami
drum maker and healer, have revitalized Sami spiritual practices today and created con-
temporary drums inspired by historical designs®*. A book published in 1988 by the Sami
artist Nils-Aslak Valkeapaa, which won a major literary prize in Norway, revived community
interest in the sun symbol and its meaning to the Sami. This may have also inspired the
trademark registrations by Tana Gull®®.

In 2018, the media reported that Tana Gull had started enforcing their trademark rights
against Sami craftspeople by sending legal letters demanding they stop using the sign as
a decorative element in their work. The owner of the company was quoted as saying “We
do not own the sun, but we do own this sun”®®, In May 2019, Anastasia Johansen, whose
designs had been inspired by Valkeapaa’s book, was one of the Sami craftspeople who re-
ceived a letter from Tana Gull. She said she found the restrictions on using the sun symbol
in her products “incomprehensible”. Social media exploded with opposition and debate
on the issue and a boycott of the jewellery company was proposed in support of Johans-
en®. The jewellery company fought back against the bad press they were getting®8. By the
end of 2019, another of the Sami crafts businesses using the symbol, Alveskogen Design,
had requested an administrative review of the trademark by the Norwegian Patentstyret or
Intellectual Property Office (IPO).

In early 2020, the IPO found that the Tana Gull mark was based on a symbol of the
Sami sun god Beaivi and at the time of registration it was a religious symbol that was known
to the Sami, as evidenced by Valkeapaa’s book®. They thus invalidated the mark on the
basis of the public policy exception in trademark law. There were two main grounds for this
decision. First, the registration of a religious symbol was “liable to provoke indignation”
among the Sami, which was considered equivalent to being “contrary to morality””°. Sec-
ond, the IPO found that given the history of oppression, it was particularly important to en-
sure Sami had access to their few remaining cultural and religious symbols, which was de-
nied by giving Tana Gull a monopoly on use of the sign in trade. The IPO referenced protec-
tions given to Sami culture under the Norwegian Constitution (section 108) and art.27 of

63 Joy F. The Importance of the Sun Symbol in the Restoration of Sami Spiritual Traditions and Heal-
ing Practice // Religions. 2020. No. 11 (6). P.270-292.

64 |bid.

65 patentstyrets avgjgrelse av 22. januar 2020 — Administrativ overprgving (hereafter Administrative
review) // Norwegian IPO.2020. Available at: https://search.patentstyret.no/Home/OpenFile?docnr=090
167088194fc6d&appid=32-02&fileType=pdf (accessed: 28.06.2020). Translated using Google Translate.

66 Aslaksen E. A. Har tatt “patent” pa den Sami ske sola.

67 Social media cooking for sun patents // Newsbeezer. 2019. Available at: https://newsbeezer.
com/norwayeng/social-media-cooking-for-sun-patents-threatened-with-boycott-nrk-Sapmi (accessed:
28.06.2020).

68 NRK beklager manglende tilsvarsrett og feil sitat i oppslag om solmotiv // NRK.2019. Available
at:  https://www.nrk.no/Sapmi/nrk-beklager-manglende-tilsvarsrett-og-feil-sitat-i-oppslag-om-solmo-
tiv-1.14575743 (accessed: 28.06.2020). Translated using Google Translate.

69 Norwegian IPO. Administrative Review. 22 January 2020.

70 1n 2009, when the Tana Gull mark was registered, the 1961 Trademark Act governed trademark
registrations. Section 14.1.1 of this Act says that a trademark cannot be registered if it “is contrary to law or
public order or is liable to provoke indignation” (Google translation). In the 2010 Trademark Act, the word
“indignation” is replaced by “contrary to morality”. The IPO review stated that this change in terminology
was not intended to entail some change in reality, and they therefore viewed the terms in the same light.
Norwegian IPO, Administrative Review, 22 January 2020.
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the ICCPR. The registration of the mark was thus invalidated, and costs were awarded to
Alveskogen Design. Today, the jewellery company still uses the mark as their logo”', but
it cannot prevent others (including Sami craftspeople) from using it in the course of trade.
The symbol is thus now again available for anyone to use.

Since trademark law is territorial, invalidation of the mark in Norway does not of course
invalidate registrations elsewhere. In fact, as Mattila has noted, Tana Gull registered the
same mark in Finland in 2015, and this registration is still in force”. A regional approach,
discussed below, is thus needed to address the problem.

The grounds for the administrative decision in this case will now be discussed in fur-
ther detail, illustrating the importance of taking into account the burden of the past, the
history of a community and their religious or cultural practice. The paper will discuss this
question in regard to the focus on protecting religious rather than broader cultural sym-
bols, and the limitations of protecting public domain access in preventing cultural misap-
propriation.

3. The focus on religion

As we discussed above, perhaps because of the powerful idea of blasphemy as a
measure of moral outrage, there are more precedents in trademark law to protect against
religious offensiveness than cultural misappropriation more generally. Offence to religious
sensitivities through “profane” commercialization (a kind of “blasphemy”) was used as
one of the arguments to refuse registration of the sun symbol, but this may not be aligned
with how the Sami today perceive the significance of such a symbol.

In the administrative review, the Norwegian IPO noted the religious nature of the sym-
bol, citing its relationship to the Sami sun god Beaivi. The use of the sign on Valkeapaa’s
book, a widely-known collection of poems about the sun god published in 19887 was
used as evidence that the Tana Gull trademark sign would in 2009 have been recognized
by the Sami as a symbol of the Sami sun god Beaivi. The IPO decision cites the “Repre-
sentation of a cross” case, discussed above, to suggest that religious symbols of such
significance should be kept off the register: “banal” commercialization of an important
religious symbol would automatically be a ground of offence™. No specific evidence was
presented, however, to show that a significant proportion of the Sami would have been
offended by such “banal” commercialization in 2009 on religious grounds’®. Commercial
use of the sun symbol was not in fact identified as a problem in this case: Sami craftspeo-
ple were using the design themselves in their products until quite recently. In the press re-
ports cited above, craftspeople objected more to the “incomprehensible” monopoly given
to Tana Gull for use of the sign’8, or cultural misappropriation, than to religious concerns.
As Joy indicates, the creation of handicrafts is special to Sami because it is undertaken

7 Tana Gull and Sglvsmie AS. Availble at: https://www.tanagullogsolv.com/en (accessed: 28.06.2020).

72 Trademark Registration No. 264831. Available at: https://epalvelut.prh.fi/web/tietopalvelu/haku?
appNum=T201551580&regNum=264831 (accessed: 28.06.2020).

73 Norwegian IPO. Administrative Review. 22 January 2020.

7 bid. Representation of a cross (fig.).

75 This would have been difficult to obtain in any case, after the fact. To demonstrate Sami religious
beliefs about the sun god, the review referred to two websites: www.snl.no/Beaivi and www.snl.no/Sami
sk_religion. Norwegian IPO. Administrative Review. 22 January 2020.

76 Social media cooking for sun patents // Newsbeezer. 2019. Available at: https://newsbeezer.
com/norwayeng/social-media-cooking-for-sun-patents-threatened-with-boycott-nrk-Sapmi/ (accessed:
28.06.2020).
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within the tradition of duodiji: “the memories of the ancestors of the Sami lives on through
the art and creation of handicrafts”””.

Sami objections to the trademark registration of such a symbol might in fact be quite
complex. Although historically Sami worshipped the sun god’8, today most Sami in Nor-
way practice Christianity. As was acknowledged in the administrative review, the Sami
have experienced years of dislocation, oppression, assimilation and stigmatization. Until
as late as 1980, the Norwegian government pursued a policy of assimilation, or Norwe-
gianization, of the Sami”®. While there has been a revival of Sami shamanistic practices
in some areas, many Sami still fear or experience discrimination in this regard8®. The sun
symbol could thus be understood as an identity marker linked with pre-Christian religious
practice, a link to Sami cultural cosmology and religion, as well as a part of cultural mem-
ory and heritage, and a symbol of resistance®'. Even in the 17" century, Sami began to
perceive their drums, not just as religious and/or practical objects, but as a symbol of
resistance to destruction of traditional culture82. Sami traditional craft — which may be of-
fered for sale — is an expression of this complex relationship between traditional religious
beliefs, language, and identity83. Thus, there may not be a clear distinction between “sa-
cred” heritage and “profane” commerce.

There is another — regional — complexity to this case. In accordance with the tradi-
tion of handicraft or Duodji, Sami tend not to mix symbols from different areas of Sapmi
together. The drum on which the sun symbol was depicted is from Swedish Sapmi, and
has particular significance and value for the Sami from the area where it originated. Per-
haps for these reasons, the Samiin Norway might not publicly claim strong religious affili-
ations to the symbol, although they may wish to prevent misappropriation8*. Perhaps this
also helps to explain why Tana Gull registered the mark in Finland and Norway so far, but
not in Sweden.

Whatever the situation in this case, one could imagine other cases where minority
groups who have faced persecution for their beliefs, or wish to protect access to important
cultural symbols they do not regard as religious, may not want to invoke arguments about
“banal” commercialization of religious symbols to challenge trademark registrations. The
case law on the public policy exception does not currently give much guidance on whether
ideas about “blasphemy” and “banal commercialization” could be extended to cover cul-
tural misappropriation. Further discussion is needed on this issue to avoid this provision

77 Joy F. Sami Shamanism, Cosmology and Art as Systems of Embedded Knowledge. P. 17.

78 [undmark B. They consider the sun to be a mother to all living creatures // Saami Pre-Christian
Religion: studies on the oldest traces of religion among the Saami / eds L. Backman, A. Huldtkrantz. Stock-
holm: Alimqvist & Wiksell International, 1985.

78 Minde H. Assimilation of the Sami — Implementation and Consequences // Aboriginal Policy Re-
search Consortium International (APRCi). 2005. Available at: https://ir.lib.uwo.ca/aprci/196 (accessed:
28.06.2020). Current Norwegian policy attempts to reverse this: The Power of Culture. Norway Ministry of
Culture, Meld. St. 8 (2018-2019), Report to the Storting (white paper). Available at: https://www.regjerin-
gen.no/contentassets/9778c28ab1014b789bbb3de0e25e0d85/en-gb/pdfs/stm201820190008000eng-
pdfs.pdf (accessed: 28.06.2020).

80 Joy F. The Importance of the Sun Symbol in the Restoration of Sami Spiritual Traditions and Heal-
ing Practice.

81 |bid.; Joy F. Sami Shamanism, Cosmology and Art as Systems of Embedded Knowledge. P. 17.

82 Rydving H. The Saami drums and the religious encounter in the 17t" and 18t centuries // Scripta
Instituti Donneriani Aboensis. 1991. No. 14. P.28-51.

83 Joy F. Sami Shamanism, Cosmology and Art as Systems of Embedded Knowledge. P. 17. See also:
Guttorm G. Traditions and Traditional Knowledge in the Sami Culture // Being Indigenous: Perspectives on
Activism, Culture, Language, and Identity / ed. by N. Greymorning. London; New York: Routledge, 2019.
P.65-75.

84 Joy F. The Importance of the Sun Symbol in the Restoration of Sami Spiritual Traditions and Heal-
ing Practice.
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in trademark law being too narrowly interpreted and thus functioning in a discriminatory
manner against such groups®®.

Public domain (access to culture) arguments provided the second ground for refus-
ing trademark registration in the sun symbol case. The follow section describes some limi-
tations of the approach, and possible solutions.

4. The limits of protecting the public domain

The use of the public policy exception in trademark law provides defensive protec-
tion by preventing IP rights being exercised over a specific symbol or mark. Sami access
to the sun symbol, in the above case, was assured because the rights to use the symbol
were returned to the public domain. This does not necessarily prevent cultural misappro-
priation or promote heritage safeguarding because anyone is allowed to use symbols in
the public domain in any way they choose. Also, because trademark law is territorial, the
Norwegian decision does not directly affect the registration of the same mark in Finland.
The Sami Parliament has expressed the wish to use IP protection not only defensively, to
prevent unauthorized use of their culture, but also positively, as an instrument to support
self-determination and respect for traditional norms and customs across Sapmité.

To this end, community-owned trademarks have been registered to provide some
positive protection. In 1982, the Nordic Saami Council registered the Sami Duodji trade-
mark for Sami handicraft products in Sweden. The Sami Duodji mark identifies Sami hand-
icraft products. According to the guidelines developed for its use, it should:

— communicate to buyers that the product is made by a Sami;

— protect Sami handicraft from being copied and from unfair competition;
— promote a continuous improvement of the quality of Sami handicraft;

— show that Sami handicraft is a living tradition®”.

The Sami Duodiji trademark indicates the origin of a product (e. g. made by Sami un-
der specific conditions indicated above) but does not prevent others copying patterns and
designs that have been transmitted among the Sami for centuries. The Sami Duodji mark
also applies only to traditional handicrafts and not to modern innovations, which some
craftspeople wish to sell and consider part of their heritage. An additional trademark (Sami
Made) has thus been proposed to indicate Sami origin of a broader range of products (not
only traditional duodji). This will help to ensure that these other products can be identified
by consumers as new Sami products that are based on ICH practices®8.

The owners of the mark (the Nordic Saami Council) have to enforce the mark them-
selves, but this is expensive, and difficult outside of Sweden, the only country where the
mark is registered. The trademark is managed in Finland, Russia, Norway and Sweden
by different Sami associations, so administration can be complex and has to be coor-
dinated. Additional mechanisms could be used to help promote and enforce the mark,

85 Richardson et al. From “Oomoo” to “Oro”: nostalgia labels and cultural policy on the Australian
trade marks register.

86 Mattila T. Trademark protection of traditional cultural expressions of Sami people in Finland // Nor-
diskt Immateriellt Rattsskydd. 2021. No. 2. Available at: https://www.nir.nu/en/argang/2021 (accessed:
08.07.2021).

87 Sami Duodji and Sami Made trademarks // Saami council website. Available at: https://www.
saamicouncil.net/en/the-sami-duodiji-certificate (accessed: 28.06.2020).

88 Mattila T. Needs of the Sami people for intellectual property protection...
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including media engagement, additional certification labels, voluntary licenses or formal
contracts®, and codes of conduct.

Community-led coordinated regional strategies of this kind, including both defensive
and positive protection, could support Sami efforts towards self-determination and herit-
age safeguarding in the absence of a harmonized legal system, including sui generis intel-
lectual property protection, for Sami cultural expressions or traditional knowledge across
Sapmi. The Nordic Sami Convention, whose text was finalised in 2017, promises deeper
Nordic cooperation on safeguarding of Sami culture®, although it has not yet been ratified
by all parties. Only Norway, and not Sweden or Finland, has ratified the International La-
bour Organization’s Indigenous and Tribal Peoples Convention, which also makes specific
provision for protecting indigenous culture®'. Sami cannot therefore fully exercise their
“right to maintain, control, protect and develop their intellectual property over [their] cul-
tural heritage” (under UNDRIP art.31), although all three countries have ratified UNDRIP.

Sui generis protection for important cultural symbols does not need to be adminis-
tratively onerous or difficult to implement. In Canada, official marks (including symbols of
“Aboriginal bands and native organizations”) can be registered for free by Canadian public
authorities. They cover all classes of goods and services, and prevent third parties from
using the name or logo commercially, in perpetuity without the need for re-registration2.
With state support, cultural symbols could also conceivably be registered as national sym-
bols under Paris 6t€r93,

Taking an alternative approach, IPOs can deny trademark applications based on da-
tabases of significant cultural symbols at the point of application. In the US, for example,
the Native American Tribal Insignia (NATI) database was created in 2001%4 to provide in-
formation to registration authorities (the United States Patent and Trademark Office, or
USPTO) at the point when applications come in. This helps in identifying symbols con-
sidered of cultural or religious significance to indigenous peoples that should be denied
trademark registration. An NGO representing Native American commercial interests, the
Native American Intellectual Property Enterprise Council (NAIPEC), is also represented
within the USPTO to inform its intellectual property policies. There have been some prob-

89 The Pueblo of Zia successfully manage use of the Zia sun symbol in the US by third party compa-
nies under voluntary license. See: Saez C. Indigenous Knowledge Misappropriation: The Case Of The Zia
Sun Symbol Explained At WIPO // Intellectual Property Watch. 2018. Available at: https://www.ip-watch.
org/2018/12/11/indigenous-knowledge-misappropriation-case-zia-sun-symbol-explained-wipo (ac-
cessed: 28.06.2020); Turner S. B. The case of the Zia: looking beyond trademark law to protect sacred
symbols // Student Scholarship Papers. Paper 124. 2012. Available at: http://digitalcommons.law.yale.
edu/cgi/viewcontent.cgi?article=1124&context=student_papers (accessed: 28.06.2020).

9 The English text of the Nordic Sami Convention is available from the Sami parliament: https://www.
sametinget.se/105173 (accessed: 28.06.2020).

9 Indigenous and Tribal Peoples Convention (No. 169) // International Labour Organisation.
1989. Available at: https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_
CODE:C169 (accessed: 28.06.2020).

92 Udy V. The Appropriation of Aboriginal Cultural Heritage: Examining the Uses and Pitfalls of the
Canadian Intellectual Property Regime // Intellectual Property Issues in Cultural Heritage (IPinCH) blog.
2015. Available at: https://www.sfu.ca/ipinch/outputs/blog/canadian-intellectual-property-regime (ac-
cessed: 28.06.2020). For a case study, see: Shrumm R. Knitting for our Lives: The Appropriation of Cow-
ichan Sweaters by the Hudson’s Bay During the 2010 Vancouver Olympics // ARTiculate. 2017. No. 2 (2).
P.120-161.

98 State emblems and some certification marks are registered under Article 6" of the Paris Conven-
tion. This provides global, perpetual protection for certain emblems. South Africa has used article 6% to
prevent misuse of Nelson Mandela’s image on coins: “Mandela Wins Injunction to Prevent Use of Name and
Image on Coins” // INTA Bulletin, 1 February 2005. Available at: https://www.inta.org/INTABulletin/Pages/
MandelaWinslInjunctiontoPreventUseofNameandimageonCoins.aspx (accessed: 28.06.2020).

9 See Native American Tribal Insignia website: https://www.uspto.gov/trademark/laws-regulations/
native-american-tribal-insignia (accessed: 28.06.2020).
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lems with implementation of this system, and not all indigenous peoples wish to register
their symbols, but the system could provide possible inspiration for Norway®°.

Conclusions

In this paper, we have analysed a case study in which a provision in conventional intel-
lectual property law, the public policy exception, was used to invalidate a trademark reg-
istration of a Sami symbol in Norway. This case is of interest because intellectual property
protection is often seen as a cause of cultural misappropriation, as it offers commercial
enterprises the opportunity to register monopoly rights such as trademarks over signs
that may be of cultural significance to communities. However, the public policy exception,
which excludes registration of signs “contrary to morality or public policy”, can take ac-
count of public opinion, the public interest and human rights. This offers a way to address
some kinds of cultural misappropriation and mediate some of the tension between herit-
age safeguarding and its commercialization.

There were two main grounds for invalidating the mark in question, a Sami sun symbol
from a drum originating in Swedish Sapmi. First, use of a religious symbol as a trademark
was deemed to have been “contrary to morality”, because it would have been offensive to
the Sami in 2009. Second, public policy considerations and the Norwegian Constitution
required ensuring continued access of Sami craftspeople to their cultural and religious
symbols. Determination of the case required a focus on the offensiveness of the sign at a
specific moment, the point of time that the trademark had been registered in 2009. How-
ever, the Norwegian IPO acknowledged the relevance of historical factors such as dis-
crimination and religious persecution of the Sami, and specific protections afforded to
Sami culture and language in Norwegian law.

The paper points out two main challenges relating to the use of the public policy ex-
ception in cases such as this. First, religious symbols have received disproportionate at-
tention in case law, with a focus on preventing “blasphemous” or “banalizing” commercial-
ization. It is not clear how this can protect the more general category of important cultural
symbols which may be sacralised as “cultural heritage” by minority groups or indigenous
peoples. Some groups may not be eager to represent their cultural symbols as “religious”,
especially in a context of historical oppression and discrimination. More research is need-
ed to explore how the notion of blasphemy could be more broadly interpreted to include
the inappropriate use of cultural symbols by third parties.

Second, simply protecting the public domain by enabling free use of cultural symbols
by all does not always help indigenous peoples safeguard their heritage. Using symbols
that are in the public domain, companies can free-ride on the reputation of communities
and their heritage. Defensive protection against misappropriation can therefore be ac-
companied by other strategies including the registration of community marks, such as the
Sami Duodji and Sami Made trademarks, although challenges remain in extracting maxi-
mum value from this approach. However, to develop a coordinated regional approach,
both community action and legal or administrative support might be needed. Inspiration
from other countries might be helpful in developing appropriate solutions.
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Caambl — KOpEHHOE HacesieHne, npoxueaioLee B pernoHe Canmu, nepecekarolem cesep-
Hyto CkaHamHaBuio (Hopeerusi, ®uHnsHams, LWeeumns) n Konbckuii nonyocTtpoB Ha CeBepo-
3anape Poccun. CtaThst NOCBSLLEHA UCTOPUN CMMBOJIA CONHUA caaMu Ha Gapabane XVII B.
13 weeackoro ropoga Canmu; 3T0T cMMBOA Oblil 3apermcTpupoBaH B Ka4ecTBe TOBAPHOIO
3Haka HOpBEXCKO toBennpHoi koMnaHuneit Tana Gull and Sglvsmie AS B 2009 r. 3Hak 6bis1 Npu-
3HaH HepencTeuTenbHbIM B 2020 I, NOCKOMbKY, MO MHEHNIO HOPBEXCKOro BeAOMCTBA UHTEN-
NeKTyanbHOM COOCTBEHHOCTU, perncTpaums peamrmo3HoOro CMMBOJIa CKOpee BCEro BbiI30BET
HapyLUeHne npae caaMu, Yelt JOCTYN K X COOCTBEHHbLIM KYJIETYPHBIM U PESIMTMO3HBIM CUMBO-
nam [omkeH 6biTb 3awmieH. OCHOBaHMEM 419 NPUHATUS PELLEHUS MOCTYXWIIO UCKITIOYEHNE
13 obuLero npaBuna, U3 coobpaxeHuin NyGANYHON NONUTUKN, @ UMEHHO MOJNTIOXEHME 3akoHa
0 TOBapHbIX 3HaKax, KOTOPOe NPENSTCTBYET PErNCTPALIMM 3HAKOB, «NPOTUBOPEYALLMX Mopav
UM Ny6ANYHOM NONUTUKE». DTa HOPMA NO3BONSIET B CUIY 3aKOHA YYUTbIBaTb OOLLECTBEHHOE
MHeHMe, OBOLLLECTBEHHbIE MHTEPECHI N NpaBa venioBeka. AHaNIM3 3TOro cllydast Cnosb3yeTcst
015 HaYana gucKyccum o POnK rnpasa MHTENIEKTyalbHOM COBCTBEHHOCTU B peLLeHnn npobie-
Mbl YPE3MEPHOWN KOMMEPLMaNM3aunumn HeMaTepuanbHOro KyJbTypHOrO Hacneausl, Hanpumep
nyTeM NpenoTBpaLleHns He3aKOHHOIO NPUCBOEHMS KYNbTYPHbIX LLEHHOCTEN. ABTOP nosnaraer,
YTO NOHATME BOroxXynbCTBa UKW PEIUTMO3HOI0 NPECTYMNIEHNS, COBEPLUAEMOrO NyTeM GaHanb-
HOW KOMMepumManm3auumn, SOMXKHO 6biTb 6onee LWMPOKO CHOPMYNIMPOBAHO N3 COOBpaxeHuin
rocyaapCTBEHHOM MOJIUTUKN, YTOObI YH4ECTb HE3AKOHHOE MPUCBOEHNE 3JIEMEHTOB KYNbTYPHI.
YTBEpPXKAAETCS, YTO 3alumTa 06LLECTBEHHOIO AOCTOSHUS NyTEM NPELOTBPALLEHNS PEerucTpa-
LMW BaXHbIX KYJIbTYPHbIX M PENUTMO3HbIX CUMBOJIOB B KQ4ECTBE TOBAPHbIX 3HAKOB HEAOCTATO4 -
Ha Ans peweHns NnpobaemMbl HE3aKOHHOIO MPUCBOEHUS KYNbTYPHbIX LLEHHOCTEN B KOMMepYe-
CKOM KOHTeKcTe. Taknm 06pa3om, No3MTUBHASA 3aLLmTa NOCPEACTBOM PErNCTPaLLMM TOBAPHbIX
3HaKOB HE MEHEE BaXKHa, YEM MX OXpaHa.
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Brazil is a complex federation formed by 26 States, the Federal District and 5570 municipalities,
all autonomous and sharing powers and duties in many legislative and administrative matters,
such as culture and cultural heritage. On October 5, 1988, the country adopted its first effec-
tively democratic and pluralist Constitution, known as the “Citizen Constitution”. It devotes spe-
cial attention to the aforementioned topics based on the understanding that cultural heritage
encompasses elements of a tangible and intangible nature that make reference to the identity,
the action and the memory of the different groups that form Brazilian society, including tex-
tual mention of popular, indigenous and Afro-Brazilian cultures. In legal terms, however, it has
been observed that since 1937 the country has had a national law for the protection of tangible
cultural heritage, but only since 2000 has it issued a Decree on the safeguarding of intangible
cultural heritage. In any case, this Decree precedes the UNESCO Convention on this subject,
dated 2003 and incorporated into Brazilian law in 2006. At this time, the international regulation
acquired a status of supranational to deal with matters pertaining to human rights. The content
of the Convention did not result in any abrogation of the pre-existing rules in Brazil, however, it
showed that the rules need to be complemented in two aspects. The first one, in a legal sense,
to make explicit the humanitarian and environmental protection values that are indispensable
in the policy of recognizing cultural manifestations and their elements. The second one, in a
political sense given the characteristic of cooperative federalism, involves the necessity for the
central government to stimulate the universalization of this policy in other entities of the Brazil-
ian federation, which currently does not occur.

Keywords: Intangible Cultural Heritage, safeguard, UNESCO, Convention for Safeguarding of
the Intangible Cultural Heritage, comparison, Brazilian law, constitutional law.

Introduction

The current Brazilian Constitution dates back to October 5™, 1988 and is considered
the first truly democratic and pluralist one in the country, to the point that it’s popularly
called “Citizen Constitution”, because, at least in the ideological field, interrupting a his-
tory of extreme injustices and social divisions, it has gained a long and almost utopian
declaration of political, individual, collective, social, economic and cultural rights.

Concerning cultural rights, the Constitution adopted an enormous dimension of what
should be understood as cultural heritage, in article 216, that “consists of the assets of
a material and immaterial nature, taken individually or as a whole, which bear reference
to the identity, action and memory of the various groups that form the Brazilian society,
therein included: | — forms of expression; Il — ways of creating, making and living; Ill —
scientific, artistic and technological creations; IV — works, objects, documents, buildings
and other spaces intended for artistic and cultural expressions; V — urban complexes and
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sites of historical, natural, artistic, archaeological, paleontological, ecological and scien-
tific value™'.

If the transcribed text is well observed, mainly the expression “immaterial”, which
means “intangible”, and the first two items that exemplify cultural assets, there will be no
difficulty in concluding that the Brazilian constitutional legislation precedes the Conven-
tion for the Safeguarding of Cultural Heritage in approximately 15 years.

In order to make the constitutional rule effective, in the year 2000 the Brazilian gov-
ernment issued what was known as the Decree for the Registration of Intangible Cultural
Heritage and, as of that date, established a policy for the recognition and safeguarding of
elements categorized as knowledge, celebrations, forms of expression, places, as well as
an opening for those who can be submitted to other classifications.

With this history of precedence, this article aims to investigate what impacts the
2003 Convention caused on Brazilian law, focusing on two aspects: a juridical-normative,
which seeks to know whether the international norms innovated Brazilian law, promoting
abrogation or addition; and the other, of a political nature, which examines whether Brazil
fulfills the state obligations defined for the countries that incorporated conventional com-
mands into their order.

The method used in this research is the bibliographic investigation and consultation
of official data systems, covering, in the exhibition of the content, a little of the political
organization of Brazil, aiming to reveal how the task of safeguarding the Intangible Cultural
Heritage (ICH, from now on) is shared in this federation. Thereafter, the federal legislation
on general rules in this area is presented and applicable not only to the central govern-
ment, but to almost 5600 entities of the Brazilian federation. Finally, the Convention for the
Safeguarding of the Intangible Cultural Heritage of UNESCO? (hereinafter, the Conven-
tion) is presented, specifically in the approaches, in order to have the basis that allows the
conclusions of its impacts on Brazilian law.

1. Overview of Brazil’s political organization

The first articulated sentence of the current Constitution of Brazil informs that the
country is a democratic and federalist republic formed “by the indissoluble union of the
states and municipalities and of the Federal District” (Art. 1), which form, in their unit, a
person of public law, which is the Federal Union, all autonomous, under the constitutionally
specified terms (Art. 18). In more didactic words, the Union represents, even at the inter-
national level, the unity of the nation; States are the largest internal political subdivisions
and each comprise several Municipalities; there is also the Federal District, in which the
capital of the country, Brasilia, is located, a small territorial area considering the Brazilian
dimensions, and which in terms of political organization keeps a mix of characteristics of a
Municipality and a State. These elements make the constitutionalist doctrine a preference
for understanding that Brazil is a sui generis federation® due to its complexity.

Focusing on States, according to Art. 25, they “are organized and governed by the
Constitutions and laws they may adopt”, observing the principles of the Federal Constitu-

" In favor of the fluidity of the text, from now on it is understood that the literal citations (in quotes)
of the Brazilian Constitution can be consulted in this reference: Brazil. Constitution of the Federative Re-
public of Brazil: Constitutional text of October 5, 1988, with the alterations introduced by Constitutional
Amendments No. 1/92 through 72/2013 and by Revision Constitutional Amendments No. 1/94 through
6/94 / transl. and rev. by . Vajda, P. Queiroz Carvalho Zimbres, V. T. de Souza. 6" rev. ed. Brasilia: Undersec-
retariat of Technical Publications, 2013.

2 Text of the Convention for the Safeguarding of the Intangible Cultural Heritage // UNESCO. Avail-
able at: https://ich.unesco.org/en/convention (accessed: 01.06.2020).

8 Bonavides P., Andrade P. de. Histéria Constitucional do Brasil. Brasilia: OAB Editora, 2004. P.453.
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tion, and, in addition, they have an apparently wide residual competence, because those
that are not prohibited are reserved for them. However, one of the forms of prohibition is
indirect and occurs when powers are given over a large amount of matters exclusively to
other entities, which effectively manifests itself in the broad set of legislative and material
powers attributed to the Union and, to a lesser extent, to the municipalities, which leaves
Brazilian states in a situation so legally difficult that it provides doctrinal ironies such as
realizing that they, in the face of the Federal Constitution, have two options: repeat it or
violate it*.

The Brazilian Constitution does not list the political entities that are part of the coun-
try, because, according to Art. 18, § 3, “The states may merge into each other, subdivide
or dismember to be annexed to others or to form new states or federal territories, sub-
ject to the approval of the population directly concerned, by means of a plebiscite, and
of the National Congress, by means of a supplementary law”. During the entire term of
the constitutional text, this never happened; therefore, since October 5, 1988, Brazil has
maintained the 26 States that form its federation, each with a varied and variable number
of Municipalities.

These States as well as the Federal District are linked to one of the five geographic
regions of the country, namely: in the North Region are the States of Acre, Amapa, Ama-
zonas, Para, Rondbnia, Roraima and Tocantins; in the Northeast Region are the States
of Alagoas, Bahia, Ceara, Maranhdo, Paraiba, Pernambuco, Piaui, Rio Grande do Norte
and Sergipe; in the Midwest Region are the Federal District and the States of Goias, Mato
Grosso and Mato Grosso do Sul; in the Southeast Region, the States of Espirito Santo,
Minas Gerais, Rio de Janeiro and Sao Paulo can be seen; and in the South Region, finally,
the States of Parana, Santa Catarina and Rio Grande do Sul.

At this point there is an important explanation to avoid a comparison error that may
involve the word “Region”, which has different meanings in Europe and in Brazil; in the
old continent, it is usually an autonomous political entity under domestic law; in the South
American country, according to Art. 43 of the Brazilian Constitution, it is only a “social and
geoeconomic complex”, in view of which the Union will be able to articulate its action,
“seeking to attain its development and to reduce regional inequalities”, devoid of, there-
fore, it has legal personality and its own powers and authorities.

Regarding the specific theme of culture, the Constitution follows the line of being
minutely and verbose, to the point that it deserves a second vocation, that of “Cultural
Constitution”, because it disciplines this subject abundantly, dedicating several articles
and a specific section to it?. For the time being, it should be noted that among the cultural
themes, safeguarding collective memory is treated with great importance in the Brazilian
Constitution (Art. 5 LXXIIl), with a fundamental right status and, consequently, the his-
torical and cultural heritage can be defended by each citizen, through a judicial measure
called “popular action”.

In terms of the distribution of competences in the matter, with regard to the creation
of laws, Art. 24, in two of its items (VII and VIII), establishes that “The Union, the states and
the Federal District have the power to legislate concurrently on: protection of the historic,
cultural and artistic heritage, as well as of assets of touristic interest and landscapes of
outstanding beauty; and liability for damages to the environment, to consumers, to assets
and rights of artistic, aesthetic, historical, and touristic value, as well as to remarkable
landscapes”. Itis important to remember that this competing legislative competence must
be practiced as follows: the “Union shall be limited to the establishment of general rules”;

4 Ferrari S. Constituicdo Estadual e Federagao. Rio de Janeiro: Lamen Jaris, 2003.
5 Cunha Filho F.H. Teoria dos Direitos Culturais: fundamentos e finalidades. Sdo Paulo: Edigoes
SESC-SP, 2018. P. 115-135.
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States can exercise “supplementary competence”, but if the Union fails to create general
rules, those “exercise full legislative competence to provide for their peculiarities”; how-
ever, in this case, “the supervenience of a federal law over general rules suspends the ef-
fectiveness of a state law to the extent that the two are contrary” (Art. 24, § 1 to 4).

Concerning administrative matters, items lll, IV and V of Article 23 of the Constitution
specify that “The Union, the States, the Federal District and the Municipalities, in com-
mon, have the power: to protect the documents, works and other assets of historical, ar-
tistic or cultural value, the monuments, the remarkable landscapes and the archaeological
sites; to prevent works of art and other assets of historical, artistic and cultural value from
being taken out of the country, destroyed or from being deprived of their original charac-
teristics; to provide the means of access to culture, education and science”. In addition,
the emphasis given by § 1 of Art. 215 for the State to specifically protect “the expressions
of popular, Indian and Afro-Brazilian cultures, as well as those of other groups participat-
ing in the national civilization process”.

This framework of co-responsibility of public entities is extended to society by § 1 of
Art. 216, by prescribing that “The Government shall, with the cooperation of the communi-
ty, promote and protect the Brazilian cultural heritage, by means of inventories, registers,
vigilance, monument protection decrees, expropriation and other forms of precaution and
preservation ”.

Itis important to emphasize a second role for States: what they do has a paradigmatic
value in relation to the Municipalities that compose it, since, according to Art. 30, IX, of the
Constitution of Brazil, they are responsible to “promote the protection of the local historic
and cultural heritage, with due regard for federal and state legislation and supervision”.

2. The Brazilian Register® Decree

Considering that the Convention for the Safeguarding of Intangible Cultural Heritage
was adopted on October 17, 2003, and signed on November 3", subsequently, Brazil-
ian law, for this purpose, precedes it, because the legal discipline of registration for said
assets is defined in Decree 3551, of August 4, 20007, which, by extension, created the
National Program for Intangible Cultural Heritage8.

This anticipation has historical, economic and social justifications that, in order to
be properly understood, it is necessary to remember, regarding the legal protection of
Brazilian cultural heritage, that it began systematically in 1937, in the early days of the Var-
gas dictatorship?, in a delayed and prolonging period of the “heyday of statism”'%, when
Decree-Law n? 25, dated November 301" of that year, which created the “Tombamento”!",
for many years the main normative instrument for the said task.

Historically and legally, the “Tombamento” is suitable for the protection of material
cultural heritage, generally represented by churches, large buildings and monuments,

6 The main normative instrument for safeguarding intangible cultural heritage in Brazil is called “Re-
gistro”, hereinafter referred to with this English word and its variations, according to phrasal adequacy.

7 The laws and decrees mentioned in this text, with their original wording and subsequent modi-
fications, can be found at the following website: http://www4.planalto.gov.br/legislacao (accessed:
01.06.2020).

8 This program had a very successful period in supporting cultural elements recognized by the Fed-
eral Government, which led it to be inscribed on UNESCO'’s list of good practices in 2011.

9 Gomes A. de C. Capanema — o ministro e seu ministério. Rio de Janeiro: Editora FGV, 2000.

0 Scovazzi T. La definizione di patrimonio culturale intangibile // Patrimonio culturale e creazione di
valore / ed. by G. M. Golinelli. Padova: CEDAM, 2012. P. 156.

' A specific legal instrument for the protection of tangible cultural heritage existing only in the Brazil-
ian law, which has some similarities with the “Classification” of the French law.
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typical of the owners of tangible property. It happens that the country is composed main-
ly of people of African and indigenous origin, who have almost no such tangible goods,
but members of a cultural universe very rich in manifestations and symbols. In order to
safeguard this immaterial cultural heritage, the Presidential Decree No. 3551 / 2000 was
edited.

The signatory authority of this diploma, the President of the Republic, understood
that the legitimacy to use this type of rule was based on art. 84, item IV, of the Federal
Constitution (“The President of the Republic shall have the exclusive power to: sanction,
promulgate and order the publication of laws, as well as to issue decrees and regulations
for the true enforcement thereof”), and art. 14 of Law No. 9649, of May 27t, 1998. This
Law provided for the organization of the Presidency of the Republic and its auxiliary bod-
ies; with regard to the Ministry of Culture, it imposed the following responsibilities: “a) na-
tional culture policy; b) protection of historical and cultural heritage; c) to approve the
delimitation of the lands of the remaining quilombo communities'?, as well as to determine
their demarcations, which will be ratified by decree”.

The Register mentioned here is not to be confused with that of copyright, because
unlike this one, it does not aim purely and simply for the accuracy of the authorship of a
work in the world of culture, for the purpose of protecting moral or patrimonial rights, pre-
venting unauthorized persons from using protected creations. The essence of the regis-
tration of intangible assets has an iconographic nature, in the sense of specifying as much
as possible the description of ways of creating, doing, and living in order to make them
public, offering parameters to those who want to reproduce them faithfully, respecting the
other elements that were considered at the time of recognitions.

The aforementioned characterization takes place by inscribing the element in specific
books, which are as follows:

— Knowledge: for the knowledge and ways of doing rooted in the daily lives of
communities;

— Celebrations: for the rituals and popular festivities that mark the collective
experience of work, religiosity, entertainment and other social life practices;

— FormsofExpression:forliterary, musical, plastic, scenic and playful manifestations;

— Places: for markets, fairs, shrines, squares and other spaces where collective
cultural practices are concentrated and reproduced. In addition to these, the
Cultural Heritage Advisory Council may determine the opening of other books for
the registration of cultural assets of an intangible nature that constitute Brazilian
cultural heritage and that do not fit in the books expressly mentioned.

The description of the content of each book reveals the characteristics that the cultur-
al asset must have in order to live up to the registration that formalizes its status as a mem-
ber of the Brazilian cultural heritage, according to the category in which it fits. However, for
all of them, the legislation requires two constant characteristics: historical continuity and
national relevance to the memory, identity and formation of Brazilian society.

Thus, for an element to obtain registration, it must be demonstrated that it has the
general characteristics of the members of the intangible cultural heritage and, as a rule
(with the normative exception for “forms of expression”), the specific characteristics of its
segment, as can be seen in the following table.

Operationally speaking, the Registry has its own administrative procedure, composed
of the following phases: initiative; instruction; deliberation.

2. Community of slaves who fled slavery, which lasted until 1888, in Brazil.
8 petrillo P. L. The Legal Protection of the Intangible Cultural Heritage: a Comparative Perspective.
Cham: Springer, 2019. P.249-250.
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Table. General and specific characteristics required by Brazilian law for ICH

Asset General characteristics Specific characteristics
KNOWLEDGE a) rooting in the daily lives of
(Knowledge and ways of doing) communities
CELEBRATIONS a) the representation of the col-
(Rituals and parties) lective experience of work,

religiosity, entertainment and
other social life practices.

FORMS OF EXPRESSION a) historical continuity
(Literary, musical, plastic, scenic |b) national relevance to the
and playful manifestations) memory, identity and forma-

tion of Brazilian society.

PLACES a) the concentration and repro-
(Markets, fairs, shrines, squares duction of collective cultural
and other spaces where collec- practices.

tive cultural practices are con-
centrated and reproduced).

OTHERS a) failure to fit into other books

(That do not fitin the other b) any other requirements estab-

books) lished when the new book was
created

Source: Prepared by the author.

The initiative, which consists of the power to provoke the registration process, was
entrusted to the following persons and bodies: the Minister of State for Culture'; institu-
tions linked to the Ministry of Culture; State, Municipal and Federal District Secretariats;
civil societies or associations.

Proposals for registration must be addressed to the President of the National His-
torical and Artistic Heritage Institute — IPHAN (Instituto do Patrimdnio Historico e Artistico
Nacional). Whoever submits the request must, in principle, prove the cultural value of the
element, accompanying the request with the relevant technical documentation. The leg-
islation specifies what should be understood by technical documentation, by establishing
that there must be a detailed description of the asset to be registered, with the necessary
proofs, in addition to mentioning all information that is culturally relevant to the process.

In order to facilitate and ensure the regularity of this task, the legislation foresees
that the administrative registration processes will be supervised by IPHAN. However, if it
is impossible for the proponent to instruct the petition, this will be done by other persons
and bodies, such as those that make up the Ministry of Culture, the IPHAN units located in
the States or entity (public or private), provided that they have specific knowledge about
the matter.

Upon completion of the instruction, IPHAN will issue an opinion on the registration
proposal; said opinion will be published in the Federal Official Gazette, so that, within
30 days, counted from its publication, eventual manifestations about the process are re-
ceived. Once this period has elapsed, the existing random manifestations will be assessed
and, with or without them, the process will be taken to the decision of the Cultural Heritage
Advisory Council. With the registration, the following legal, political and social effects take

4 Currently, this ministry lost its status, becoming a secretariat linked to the Ministry of Tourism;
despite this, the first designation is retained in this text, as it corresponds to the literalness of Decree
No. 3551/2000.
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place: registration in the corresponding book; designation with the title of “Cultural Herit-
age of Brazil”; documentation of the element registered by all admitted technical means;
conservation of data with the material produced during the instruction of the process;
wide dissemination and promotion of the element; receiving the benefits of the policies
resulting from the National Intangible Heritage Program — PNPI (Programa Nacional do
Patrimdnio Imaterial), instituted by the Governing Decree, in which guidelines of its sup-
port and promotion policy “are designed to promote social inclusion and improve the living
conditions of producers and holders of heritage intangible cultural heritage, and meas-
ures that expand the participation of groups”°.

There are those who add the occurrence of other effects, among which the opening
of markets, being eloquent the case of “acarajé” (traditional food of the State of Bahia —
Brazil) that, in the face of having been recognized as intangible cultural heritage of Brazil,
managed to break the monopoly of an exclusive contract between the International Foot-
ball Federation (FIFA) and multinationals in the food and beverage industry, obtaining a
decision that ensured that it was sold at the soccer stadium in the city of Salvador, which
hosted matches for the 2014 World Cup'®. On the other hand, the case is ideal to remem-
ber the fear of Freland'” regarding certain undesired effects such as those resulting from
mass tourism that can follow heritage recognition.

It is important to note that the condition of “Cultural Heritage of Brazil”, for the ana-
lyzed elements, is not for life. The legislation requires IPHAN to reassess registered cul-
tural assets, at least every ten years, and forward it to the Cultural Heritage Advisory Coun-
cil to decide on the revalidation of the title. In case of denial, it will still be registered as a
memory and cultural reference in the period in which it was valid.

It should be noted that this Brazilian legislation is predominantly descriptive and,
therefore, silent on the set of values that permeate and surround the cultural elements
that can be recognized, that is, it does not contain directly indicative of respect for human
rights, tolerance, diversity, to the environment etc. This is necessary, for example, when
even the Supreme Court, having considered the “vaquejada” (game with cattle) uncon-
stitutional, because it is cruel to animals, lawmakers declared it cultural heritage in Brazil,
creating an amendment in the Constitution for this purpose.

As a result of this legislation, until May 2020, the following assets have already been
registered as intangible cultural heritage in Brazil:

— Celebrations: Festa'® de Sant’Ana de Caico/RN; Cirio de Nossa Senhora de
Nazaré/PA; Complexo Cultural do Bumba-meu-boi do Maranhéo; Festa do Di-
vino Espirito Santo de Pirenépolis/GO; Ritual Yaokwa do povo indigena Enawene
Nawe; e Festa do Divino de Paraty); Procissdo do Senhor dos Passos de Santa
Catarina;

— Forms of Expression: Arte Kusiwa — pintura corporal e arte grafica Wajapi'®;
Toque dos Sinos?° em Minas Gerais tendo como referéncia Sao Jodo del Rey e as
Cidades de Ouro Preto, Mariana Cartas Altas, Congonhas do Campo, Diamantina,
Sabara, Serro e Tiradentes; Frevo; Jongo do Sudeste; Matrizes do Samba do Rio

5 Programa Nacional do Patrimonio Imaterial (PNPI) // Instituto do Patrimonio Historico e Artistico
Nacional. IPHAN. Available at: http://portal.iphan.gov.br/pagina/detalhes/761 (accessed: 06.05.2020).

6 Guanais E. Queroz H. F. O. Revista do IPAC. Instituto do Patriménio Artistico e Cultural da Bahia.
Vol. 1. Salvador: SECULT-BA/IPHAN, 2016.

7 Freland F.-X. Capturing the intangible: perpectives on the living heritage. Paris: UNESCO, 2009.
P.23.

8 “Festa” is a Portuguese word that refers to “popular festivities”.

9 Body painting and graphic arts.

20 Ringing of the church bells in the mentioned cities.
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de Janeiro: partido alto, samba de terreiro e samba-enredo; Samba de Roda do
Recdncavo Baiano; Tambor de Crioula do Maranhao; Roda de Capoeira; Mara-
baixo; Literatura de Cordel;

— Places: Cachoeira?' do lauareté — lugar sagrado dos povos indigenas dos rios
Uapés e Papuri; Feira?? de Caruaru/PE; and

— Knowledge: Sistema Agricola Tradicional?® do Rio Negro; Modo de fazer viola-
de-cocho; oficio dos mestres de capoeira; oficio de sineiros; modo artesanal de
fazer queijo de Minas nas regides de Serro e das serras da Canastra e do Salitre/
Alto Parnaiba; oficio das baianas de acarajé; oficio das paneleiras de Goiabei-
ras/ES; modo de fazer renda irlandesa tendo como referéncia este oficio em
Divina Postora/SE; e saberes e praticas associados ao modo de fazer Bonecas
Karajas??.

The first surveys on the subject showed that federal legislation, in terms of general
rules, had repercussions in approximately half of the States of Brazil?, and in an unidenti-
fied number of Municipalities. This assertion could be called into question by observing
Goal 5, of the National Culture Plan, according to which, by 2020, the “National Cultural
Heritage System should be implemented, with 100 % of the States and 60 % of the Mu-
nicipalities with legislation and heritage policies approved”, that is, “in all States and in
3339 cities in Brazil”. In determining the fulfilment of this goal, until 2018, the Federal
Secretariat of Culture offers ambiguous information, saying that 26 States and 1768 Mu-
nicipalities have “cultural heritage legislation approved”, but does not specify whether
this legislation includes the ICH; in addition, the aforementioned body highlights that the
measurement of the goal “does not present data from States or Municipalities that have
legislation and heritage policy, but only if there is heritage legislation”26.

With the internalization of the Convention to the Brazilian legal system, the possibility
of changes in federal legislation arose, in order to produce a cascade effect for the other
entities of the federation (States and Municipalities), since this type of international docu-
ment has, in the country, in the face of a decision by the Supreme Court, a supra-legal
force, hierarchically positioned between the Constitution and the laws. This hypothesis,
therefore, needs to be investigated, and it will be in the next topic.

3. State responsibilities

The safeguarding of intangible cultural heritage must correspond to measures aimed
to ensure its viability, such as identification, documentation, research, preservation, pro-
tection, promotion, enhancement, diffusion — essentially through formal education and
non-formal — and revitalization of this heritage in its various aspects. Such measures
are the direct responsibility of the States, but they must be carried out with the partici-
pation of the relevant communities, groups, and non-governmental organizations and,
when appropriate, the individuals who create, maintain and transmit this heritage and who
are actively associated with its management. For these, and especially for communities

21 Waterfall.

22 Popular Market.

23 Traditional agricultural system of Rio Negro (Brazilian Amazon).

24 These lists can be viewed updated on the website: www.iphan.gov.br (accessed: 25.04.2020).

25 Castro M. L. V., Fonseca M. C. L. Patrimdnio Imaterial no Brasil. Brasilia: UNESCO, Educarte, 2008.

26 Secretaria Especial da Cultura. Plano Nacional de Cultura. Available at: http://pnc.cultura.gov.br/
category/metas/5 (accessed: 25.04.2020).
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and NGOs, Kono?” and Zingari?® advocate more participation, as communities are truly
responsible for intangible cultural heritage and NGOs for the propulsion of activities and
demands in face of the constituted authorities. Blake?® adds, regarding the Convention,
that communities are still in the “infantile” stage, reinforcing the need to increase their par-
ticipation, assuming that this way they will acquire maturity to exercise their role in safe-
guarding activities.

In addition, international cooperation and assistance for the exchange of infor-
mation and experiences, the development of common initiatives, and the creation of
mechanisms to support States that, based on their national norms, legislated or result-
ing from customary practices, can be activated, recognizing that the safeguarding of
intangible cultural heritage is a matter of general interest to humanity and, as a result,
undertake to cooperate on a bilateral, sub-regional, regional and international level, in
the aforementioned area.

Being more specific about what should be done, the Convention, within a range that
contemplates many other possibilities of protection at the international level®°, specifies
some instruments, activities, and behaviors, aiming at multiple purposes, which range
from knowledge to promotion, but whenever possible with the participation of interested
parties and respect for their practices.

Thus, to ensure identification, it is necessary to create inventories, regularly updated;
these instruments go beyond mere census. There is an understanding that the fact that an
intangible cultural asset appears on the list of inventories as having a different cultural val-
ue, this represents more than knowledge and is configured as recognition and increases
the feeling of importance for those directly interested, for the society in which it operates
and for the others with which it relates.

In order to ensure the safeguarding, development and enhancement of the intangi-
ble cultural heritage, the States, which may eventually receive international assistance,
through the Convention have also committed themselves to: adopting a planned and in-
tegrated policy as a whole for public policies; create or designate specific organism(s) to
deal with the matter; foster scientific, technical and artistic studies, as well as research
methodologies on the subject; adopt the appropriate legal, technical, administrative and
financial measures to, in addition to instrumentalizing the aforementioned actions, stimu-
late tradition and guarantee access to the heritage in question, including the natural spac-
es and places of memory essential to it, respected, as much as possible, the customs
that are inherent to them. Such actions must present periodic reports, to be analyzed by
the body designated in the Pact under study, namely, the Management Committee and,
based on its report, to the General Assembly.

However, the participants of the Convention reveal that the insufficiency of the ac-
tions of the law, the economy and technologies for such an important and delicate pur-
pose, by advocating values such as education, awareness and capacity building (train-
ing), emphasizing the need to specific programs, including by non-formal means, aimed
at young people, communities and groups involved.

27 Kono T. Convention for safeguarding of intangible cultural heritage — unresolved issues and un-
answered questions // Intangible Cultural Heritage and Intellectual Property / ed. by Toshiyuki Kono. Ant-
werp; Oxford; Portland: Intersentia, 2009. P. 30.

28 Zingari V. L. Ascoltare i territori e le comunita — le voci delle associazioni non governative (ONG)
// Il patrimonio culturale immateriale — Venezia e il Veneto come patrimonio europeo / ed. by M. L. P.For-
lati. Venezia: Edizioni Ca’Foscari, 2014. P.71.

29 Blake J. International cultural heritage law. Oxford: Oxford University Press, 2015. P. 185.

30 Mucci F. La diversita del patrimonio e delle espressioni culturali nell’ordinamento internazionale —
da “ratio” implicita a oggetto diretto di protezione. Napoli: Editoriale Scientifica, 2012. P. 167.
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Furthermore, they understand that the feeling of co-responsibility of the entire social
group must be developed, by emphasizing the obligation to keep the public informed of
the threats that affect the heritage and, in a preventive or restorative reaction to them, of
the activities carried out to protect it.

For the present study, it should be noted that the Convention assigns its Article
35 specifically to discipline as it should be applied in “federal or non-unitary constitu-
tional systems”, of particular interest for the research now carried out, given the char-
acteristics of the political organization of Brazil (Federation). For these States, it has
been established that the provisions of the Convention within the competence of the
central government, the obligations of the federal power will be identical to those of
States that are not federal states; and with respect to the provisions of which application
is attributed to each of the constituent States, countries, provinces or cantons, which,
as a result of the constitutional regime of the federation, are not obliged to take legisla-
tive measures, the federal government will communicate them, with a favorable opinion,
to the competent authorities of sub-national entities, with their recommendation for ap-
proving the mentioned policies.

In more accessible words, in complex (non-unitary) states, the Convention estab-
lishes two types of obligations for the central government, depending on whether, as in
the matter of protecting intangible cultural heritage, it is the competence of the central
entity or fractional entities. When the central government is in charge, it responds to
the international community as if it were a unitary state; in case of sub-national entities
in charge, the Federal Union will internally encourage compliance with the Pact. The
Convention does not make it clear what the allocation is in the case of shared powers
(legislative and administrative), it should be said, in this case, that the central power has
both functions.

Conclusions

From the framework presented, we start to contrast how Brazilian law, practices
and cultural policies with the precepts of the Convention, in order to detect their similari-
ties and divergences and to observe the fulfillment of the two objective outlines for this
research.

In legal-normative terms, it can be said that the Brazilian legislation regarding the ICH
has not been revoked; in fact, it was fully received; however, it should have been expanded
to include the axiological dimension of the Convention, according to which cultural rec-
ognition cannot include elements and manifestations incompatible with human dignity,
sustainable development, peace and respect between human beings and between them
and with other beings and the environment.

As for the political impact, despite Brazil’s recognition of good practice in terms of
safeguarding the ICH, in recent years these policies have lost priority, with budget cuts,
political discrediting of cultural bodies in general and of heritage specifically.

Furthermore, the safeguarding role that the central government should have in the
face of other entities of the federation, despite being provided for in the Law establishing
the National Culture Plan, is a policy that is at very unsatisfactory levels.

In summary, the entire cultural and political environment is favorable to full compati-
bility between the UNESCO Convention and Brazilian law, but the valuation and integration
aspects of public policies within the scope of the Brazilian federation, which the interna-
tional document aims to disseminate, are still underutilized in Brazil.
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OxpaHa HemMaTepmanbHOro KynbTypHOro Hacsieaus B bpasunuun
B cooTBeTCcTBUU ¢ KoHBeHUunen OHECKO

@. Y. KyHa ®duno

Ans umtupoBanus: Cunha Filho, Francisco Humberto. Safeguarding Intangible Cultural Heritage in
Brazil in accordance with the UNESCO Convention // NpaBoBeaeHue. 2020. T.64, N2 1. C. 112-123.
https://doi.org/10.21638/spbu25.2020.109

Bpasunusa npeacraensiet coboit cnoxHyto deaepaunio, obpasoBaHHyto 26 witatamun, pene-
panbHbIM OKPYroM 1 5570 MyHUUmMnanMTeTaMmmn, BCe OHM aBTOHOMHbI 1 pa3aensoT NoHOMO-
4ns 1 06593aHHOCTY BO MHOTMMX 3aKOHOAATENbHbIX M aAMUHUCTPATUBHBIX BONPOCax, Takux Kak
KynbTypa v KynbTypHOe Hacneame. 5 oktabps 1988 . cTpaHa npuHsana CBOIO NEPBYIO AENCTBU-
TEe/IbHO AEMOKPATMYECKYIO U MIIOPANINCTUHECKY0 KOHCTUTYLMIO, Ha3blBAEMYIO «rpaXxnaH-
CKOW KOHCTUTYUMEl», Tak Kak oHa yaenseT 0cob6oe BHUMaHWe BbILLEYNOMSIHYTbIM BOMpocam
1 OCHOBBIBAETCS HA TOM, 4TO KYJIbTYPHOE Hacneane BkovaeT B cebst matepuanbHble U HEMa-
TepuanbHbIe 3N1eMEHTbI, OTChINaLWMe K NAEHTUHHOCTU, 06pady XNU3HU 1 NaMATN Pa3anYHbIX
rpynn, obpasyomx 6pasnnbekoe 06LWecTBO; B TekcTe KOHCTUTYLIMM YNIOMMHAIOTCS Hapoa-
Hasl, kopeHHas 1 adpobpasunbekas kynbTypbl. C 1937 1. B cTpaHe AeiicTBYeT HauMOHasNbHbIN
3aKoH 06 0OXxpaHe MaTepunanbHOro KynabTypHOro Hacneaus, ogHako Jekpet 06 oxpaHe Hema-
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TepuanbHOro Hacneams gencreyet Tonbko ¢ 2000 r. 31oT AekpeT npealwecTeyetT KOHBEHLUMN
IOHECKO 2003 r. no saHHOMY BOMNPOCY, MHKOPNOPMPOBaHHOW B 6pa3nibCkoe 3akoHoAaTe b-
ctBo B 2006 r., koraa aToT MeXAyHapoaHbli pernamMmeHT npunobpen ctaTtyc HagHauuoHasb-
HOrO AN PaCCMOTPEHUS BOMPOCOB, KacaloLwmxcs npas Yenoseka. ConepxaHne KoHBeHUMM
He NPUBESIO K OTMEHE paHee CyLLeCTBOBaBLUMX B bpa3unum npasun, ogHako nokasano, 4To
3TN Npasuna Hy>AAI0TCA B AOMNOJIHEHUM NO ABYX HAMPaBAEHUAM — OPUONYECKOMY U NOAN-
TnyeckoMy. Bo-nepBbix, HY>KHO CHOPMYNNPOBATL N'YMaHUTAPHbLIE Y MPUPOLOOXPAHHbIE LIEH-
HOCTU, KOTOPble HEOOXOANMbI B MOSIMTUKE NPU3HAHUS KYJIBTYPHbIX MPOSIBAIEHUI U X 3N1EMEH-
TOB. BO-BTOPbIX, HYXXHO Y4MTbIBATb XapakTePHYIO 419 KoonepaTtuBHOro degepanmsma 4epTy:
LleHTpaNbHOE MPaBUTENBCTBO AOJIKHO CTUMYINMPOBATb YHUMBEPCANN3ALUMIO 3TON MOAUTUKM
B ApYyrnx cyObekTax 6pasmnbckon degepaumm, 4ero B HaCTosILLLEE BPEMS HE MPOUNCXOOUT.

KntoyeBbie csioBa: HemaTepuasnbHOe KynbTypHOe Hacneame, oxpaHa, KOHECKO, MexayHapoa-

Hasi KOHBEHUMS 06 oxpaHe HemMaTepuasibHOro KyfbTypHOro Hacneausl, cpaBHeHue, 6pasuib-
CKOe NpaBo, KOHCTUTYLIMOHHOE MPaBo.

Cratbs noctynuna B pegakumio: 18 nioHst 2020 .
PekomeHpoBaHa B nevatb: 23 nekabps 2020 r.

KyHa ®duno PpaHcucko Ymbepto — PhD, npodeccop, YHuBepcuteT DopTanesbl, bpasunus, 60811-
905, dopTanesa, dacoH Keipoc, np. BawmHrtod Cyapec, 1321; humbertocunha®@unifor.br
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The Convention for the Safeguarding of the Intangible Cultural Heritage (hereafter known as
the Convention) was adopted within the framework of UNESCO in October 2003. Article 2 of the
Convention establishes that intangible cultural heritage (ICH) must be compatible with sustain-
able development. Sustainable development in relation to culture consists of three intertwined
dimensions: society, environment, and economy. Chapter 6 of the Operational Directives for the
Implementation of this Convention establishes a framework related to “environmental sustain-
ability”. The framework consists of three pillars. The first pillar relates to “environmental impacts
in the safeguarding of intangible cultural heritage”. The second pillar relates to “knowledge
and practices concerning nature and the universe”. The final pillar concerns “community-based
resilience to natural disasters and climate change”. Through analysis of the Convention, the
Convention’s Operational Directives and elements of intangible cultural heritage inscribed on
the Representative List of the Convention, this article will provide case studies where, in line with
these pillars, intellectual property rights, particularly geographical indications, aim to support
environmentally friendly practices. In so doing, this article will also seek to show that intellectual
property rights can recognise communities as bearers of knowledge about nature and as es-
sential actors in sustaining the environment. Indeed, this work will suggest that although intel-
lectual property rights, if not carefully drafted, can pose risks for environmental sustainability,
when correctly adopted they have the capacity to empower communities. Thus, the aim of this
work is to show how intellectual property rights can be tools to facilitate safeguarding and sus-
tainability for both intangible cultural heritage and the environment.

Keywords: cultural heritage, environmental sustainability, intellectual property rights, UNESCO,
Convention for the Safeguarding of the Intangible Cultural Heritage, intangible cultural herit-
age, community.

Introduction

The Convention for the Safeguarding of the Intangible Cultural Heritage (ICH) was
adopted within the framework of UNESCO in October 2003 (2003 Convention). Article 2 of
the Convention establishes that ICH must be compatible with sustainable development?.
Sustainable development consists of three intertwined dimensions: society, environment
and economy.

Chapter 6 of the Operational Directives for the Implementation of this Convention
(OD) establish a framework related to “environmental sustainability” (Para. 188 OD)2.

Benedetta Ubertazzi — Post. PhD, Tenured Aggregate Professor, University Milan-Bicocca, 1, Piazza
dell’Ateneo Nuovo, Milan, 20126, Italy; Contracted Associate Professor, St. Petersburg State University,
7-9, Universitetskaya nab., St. Petersburg, 199034, Russian Federation; benedetta.ubertazzi@ubertazzi.it

' Convention for the Safeguarding of the Intangible Cultural Heritage, adopted on 17 August 2003.
Available at: https://ich.unesco.org/en/convention (accessed: 08.07.2019).

2 Operational Directives for the Implementation of the Convention of the Safeguarding of the Intangi-
ble Cultural Heritage, adopted on 19 June 2008 and last updated on 6 June 2018 // UNESCO. Available at:
https://ich.unesco.org/doc/src/ICH-Operational_Directives-7.GA-PDF-EN.pdf (accessed: 08.07.2019).
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The framework consists of three pillars. The first pillar is the recognition by States Par-
ties of “environmental impacts in the safeguarding of intangible cultural heritage” (Para.
190 OD). As part of this theme, States should also encourage “environmentally friendly
practices” and “mitigate any possible harmful impacts” (Para. 190 OD). The second pil-
lar, “knowledge and practices concerning nature and the universe” (Convention for the
Safeguarding of the Intangible Cultural Heritage. Art. 2.2(d)), encourages the recognition
of “communities, groups and individuals as the bearers of knowledge about nature and
the universe and as essential actors in sustaining the environment” (Para. 189 OD). The
third and final “pillar” of this framework relates to “community-based resilience to natural
disasters and climate change” (Ch. VI.3.3 OD), according to which States Parties should
“fully integrate communities, groups and individuals who are bearers of such knowledge
into systems and programmes of disaster risk reduction, disaster recovery and climate
change adaptation and mitigation” (Para. 191(c.ii) OD).

The purpose of this paper is to evaluate the relationship between intangible cultural
heritage, intellectual property and environmental sustainability. Previous research in this
field, such as Janet Blake’s chapter “Cultural Heritage and the Environment”® has ad-
dressed the common ground shared by environmental and intangible cultural heritage in-
terests, while Lucas Lixinski’s International Heritage Law for Communities: Exclusion and
Re-Imagination* provides a more critical evaluation of the relationships between intangi-
ble cultural heritage and sustainable development. This paper seeks to build on such past
research and focus on the positive relationships between environmental and intangible
cultural heritage interests. It also seeks to address the role of intellectual property rights
as practical mechanisms that can facilitate the mutual sustainability of both environment
and intangible cultural heritage. The approach of this paper is to establish a framework
for environmental sustainability in an intangible cultural heritage context. This framework
shall be derived principally from the 2003 Convention and its Operational Directives, as
detailed in this introduction, as well as case studies of elements inscribed on the Rep-
resentative List of the 2003 Convention. Once this framework has been established, this
paper will then investigate the ways in which intellectual property rights can support envi-
ronmental sustainability.

1. Intangible Cultural Heritage and sustainable environmental
development

The contribution of ICH to environmental sustainability is recognised in many fields
such as biodiversity conservation, sustainable natural resource management and natural
disaster preparedness and response. As a living heritage, the body of knowledge, values
and practices of intangible cultural heritage related to environment has the capacity to
evolve and adapt for a more sustainable use of natural resources when necessary, permit-
ting communities to better face natural disasters and the challenges of climate change.
Furthermore, indigenous and local communities play a central role in the conservation and
sustainable use of biological diversity®. In Kenya, for example, Kikuyu women are central
to the breeding of food crops and the preservation of seeds. While human activities are
consuming natural resources at increasing and unsustainable rates at the global level,

3 Blake J. International Cultural Heritage Law. Oxford: Oxford University Press, 2015.

4 Lixinski L. International Heritage Law for Communities: Exclusion and Re-lmagination. Oxford:
Oxford University Press, 2019.

5 Blake J., Lixinski L. The 2003 UNESCO Intangible Heritage Convention: A Commentary. Oxford:
Oxford University Press, 2020. P. 124-127.
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many local communities have developed lifestyles and intangible cultural heritage prac-
tices that are intricately linked to nature and that respect the environment®.

Further to the second pillar concerning “knowledge and practices concerning nature
and the universe”, State Parties are encouraged to “recognize communities, groups and
individuals as the bearers of knowledge about nature and the universe and as essential
actors in sustaining the environment” (Para. 189 (a) OD). Further, this recognition must
include that which is “conducted by the communities and groups themselves, aimed at
understanding systems of biodiversity conservation, natural resource management and
sustainable resource use, that are recognized by communities, groups and, in some cas-
es, individuals as part of their intangible cultural heritage” (Para. 189 (b) OD). Additionally,
while this traditional knowledge must be accessible and transmitted for the purposes of
“international cooperation” (Para. 189 (b) OD), “customary practices governing access to
specific aspects of it” and the “natural spaces whose existence is necessary for express-
ing the intangible cultural heritage” must be continually preserved (Para. 189 (c) OD).

Additionally, States Parties are instructed to “recognize the potential and actual en-
vironmental impacts of intangible cultural heritage practices and safeguarding activities,
with particular attention to the possible consequences of their intensification” by support-
ing community-based studies of these impacts and encouraging “environmentally friendly
practices and to mitigate any possible harmful impacts” (Para. 190 OD).

Lastly, and following the same framework of community engagement and protection,
along with dissemination of the traditional knowledge and practices concerning the envi-
ronment that is respectful of the groups and communities involved, State Parties must rec-
ognise “knowledge and practices concerning geoscience, particularly the climate”, and
“harness their potential to contribute to the reduction of risk, recovery from natural disas-
ters, particularly through the strengthening of social cohesion and mitigation of climate
change impacts” (Para. 191 OD). In order to accomplish the successful recognition and
implementation of these efforts, in line with pillar three, State Parties are also instructed to
“fully integrate communities, groups and individuals who are bearers of such knowledge
into systems and programmes of disaster risk reduction, disaster recovery and climate
change adaptation and mitigation” (Para. 191 (C.ii) OD).

Thus, the similarities between ICH and the environment are clear: both constitute ex-
haustible resources that need to be preserved for future generations” and both are the
subject matter of fundamental human rights, namely, the right to culture and cultural di-
versity and the right to a safe environment and to health®. The 2003 Convention only safe-
guards ICH. ICH, however, includes natural elements, as highlighted in art. 2.1 of the 2003
Convention, according to which “intangible cultural heritage... is constantly recreated by
communities and groups in response to their environment, their interaction with nature”.
Article 2.2(d), in addition, indicates that among the domains of ICH are those related to
“knowledge and practices concerning nature”. By safeguarding ICH, the 2003 Convention
therefore also indirectly preserves the environment®. In this framework, the relationship

6 Intangible Cultural Heritage and Sustainable Development // UNESCO. Available at: https://ich.
unesco.org/doc/src/34299-EN.pdf (accessed: 10.07.2019).

7 Blake J. On Defining the Cultural Heritage // International and Comparative Law Quarterly. 2000.
No. 49 (1). P. 80.

8 Zagato L. La Convenzione sulla protezione del patrimonio culturale intangibile // Le identita culturali
nei recenti strumenti UNESCO. Un approccio nuovo alla costruzione della pace? / ed. by L. Zagato. Padova:
CEDAM, 2008. P.63-66; Blake J. On Defining the Cultural Heritage. P. 80; Pinton S. La tutela della identita
culturale a fronte dei cambiamenti climatici nel diritto internazionale // Le identita culturali nei recenti stru-
menti UNESCO... P. 123.

9 Marrie H. The UNESCO Convention for the Safeguarding of the Intangible Cultural Heritage and the
Protection and Maintenance of the Intangible Cultural Heritage of Indigenous Peoples // Intangible Heri-
tage / eds L. Smith, N. Akagawa. Abingdon: Routledge. P. 183.
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between ICH and the environment was correctly defined as one of the most “fundamental”
aspects of ICH'. There are three typical situations that elucidate this relationship™.

The first situation that highlights the relationship between ICH and the environment
occurs when a balanced relationship between ICH and nature exists, so that by safeguard-
ing the former the latter is also preserved and vice versa'2. This situation of balance mani-
fests itself in the framework of the Convention in two different ways.

First, nominations from States may emphasise the relationship between the element
to be inscribed and nature. The element “Naadam, Mongolian traditional festival”, nomi-
nated by Mongolia as a nationwide festivity that takes place in Mongolia every year in July,
was described as involving a set of “rituals and customs” that “accentuate respect for
nature and the environment” '3, The element “Mediterranean Diet” is described as “a way
of life guided by respect for diversity”'4. Similarly, the element “Falconry, a living human
heritage” nominated by Germany, Saudi Arabia, Austria, Belgium, United Arab Emirates,
Spain, France, Hungary, Italy, Kazakhstan, Morocco, Mongolia, Pakistan, Portugal, Qatar,
Syrian Arab Republic, Republic of Korea, and Czechia, is described as a practice “associ-
ated with nature conservation”, where “falconers train, fly and breed birds of prey (which
alongside falcons, includes birds such as eagles and hawks), developing a bond with them
and becoming their main source of protection”'®. Also, the practice is described as “pro-
viding a connection to the past, particularly for communities for which the practice is one
of their few remaining links with their natural environment and traditional culture”’®.

Secondly, nominations of an element in the UNESCO Lists may highlight the obliga-
tion that the nominating States undertake to adopt measures to safeguard the nature and
the proposed element. For instance, the element “Indonesian Angklung”, nominated by
Indonesia, is a musical instrument consisting of two to four bamboo tubes suspended in a
bamboo frame, bound with rattan cords. Indonesia undertook to safeguard the cultivation
and in general the culture related to the use of the bamboo wood'. Again, with regard to
the element “Falconry, a living human heritage”, its nominating States undertook to pre-
serve falcons.

The second situation that highlights the relationship between ICH and the environ-
ment occurs when certain cultural traditions are incompatible with the protection of na-
ture. This may happen for instance with regards to practices that are potentially destruc-
tive of animal and plant species, or to practices implying a “massive degradation of natural
resources”'®. The 2003 Convention establishes that “for the purposes of this Convention,

0 Scovazzi T. The UNESCO Convention for the Safeguarding of the Intangible Cultural Heritage // The
Legal Protection of the Intangible Cultural Heritage / ed. by P. L. Petrillo. New York: Springer, 2019. P. 4.

" Intergovernmental Committee for the Safeguarding of the Intangible Cultural Heritage, Fifth ses-
sion, Nairobi, Kenya, 15to 19 November 2010. 5.COM. See: Chefs-d’oeuvre du patrimoine oral eiimmatériel
de I’humanité P.20 // UNESCO. Available at: https://unesdoc.unesco.org/ark:/48223/pf0000147344 _fre
(accessed: 10.07.2019); Goswami R. Knowledge and Change, the Intangible and Development. Available
at: https://www.resilience.org/stories/2010-11-27 /knowledge-and-change-intangible-and-development
(accessed: 10.07.2019).

2. Goswami R. Knowledge and Change, the Intangible and Development.

8 Convention for the Safeguarding of Intangible Cultural Heritage, Fifth session, Nairobi, Kenya,
15 to 19 November 2010. 5.COM. 6.32. P.37 // Intergovernmental Committee for the Safeguarding of the
Intangible Cultural Heritage. Available at: https://ich.unesco.org/doc/src/ITH-10-5.COM-CONF.202-De-
cisions-EN.doc (accessed: 09.04.2020).

4 |bid. 6.41. P.45.

5 Falconry, a living human heritage // UNESCO. Available at: https://ich.unesco.org/en/RL/falcon-
ry-a-living-human-heritage-01209 (accessed: 09.04.2020).

6 Convention for the Safeguarding of Intangible Cultural Heritage, Fifth session, Nairobi, Kenya,
15 to 19 November 2010, 5.COM. 6.45. P. 37.

7 Ibid.

8 Blake J. On Defining the Cultural Heritage. P. 80.
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consideration will be given solely to such intangible cultural heritage as is compatible
with... the requirements of... sustainable development” (art. 2.1). In addition, the Conven-
tion recalls “existing international human rights” (preamble) and declares that it will safe-
guard ICH only when it is “compatible” with those rights (art. 2.1). It is apparent, that the
right to a healthy environment constitutes a human right of a universal nature.

The third situation that highlights the relationship between ICH and the environment
occurs in the opposite case, namely when natural phenomena may damage or prejudice
ICH. For this reason, the Committee defined the urgent context that is necessary to have
the Secretariat examine an international assistance request with priority'. This urgent
context according to the Committee occurs when a State party cannot overcome alone
an “insurmountable situation” which follows from “a calamity” or “a natural or environ-
mental catastrophe”?0. Similarly, the inscription of an element in the Urgent Safeguarding
List is conditioned to the fulfilment of six fundamental criteria, among which the second
concerns the risk of disappearance of the element consequent to relevant environmental
transformations (Ch. (1.1 U.2(b)) OD). The following pages will further elaborate on the
three-tiered framework in relation to environmental sustainability.

2. Intellectual property rights and environmental sustainability

The three pillars of the framework established by the Operational Directives for the
Implementation of the Convention for the safeguarding of the Intangible Cultural Heritage
relate to “environmental impacts in the safeguarding of intangible cultural heritage”, com-
munities as “the bearers of knowledge about nature and the universe and as essential ac-
tors in sustaining the environment” and “community-based resilience to natural disasters
and climate change”. These pillars provide vital conceptual frameworks for understanding
the relationship between intangible cultural heritage and the environment, which will be
explored in greater depth, with the aid of case studies, in this section.

The relationship between sustainability and intellectual property rights (IPRs) remains
a source of academic discussion?'. In relation to the sustainable development of ICH, IPRs
are most commonly analysed with regard to economic sustainable development?2. How-
ever, this paper seeks to address the implications of IPRs as safeguarding tools that con-
tribute to environmental and social sustainability. It is undeniable that IPRs can pose risks
for such sustainability. As the example of Bitto Cheese reveals, when Gls are registered
without the participation of the whole ICH-practising community and when they are regis-
tered with specifications that do not accurately reflect ICH, such protection can be actively
detrimental to the safeguarding and sustainability of ICH.

Bitto cheese has been produced since at least the 15" century and is a product of the
Bitto Valleys in Valtelline (Sondrio province, Lombardy). In April 1995, Bitto cheese obtained

9 General information for the fifth session of the Committee // UNESCO. Available at: https://ich.
unesco.org/en/general-information-00330 (accessed: 15.09.2019).

20 Convention for the Safeguarding of Intangible Cultural Heritage, Fifth session, Nairobi, Kenya,
15 to 19 November 2010, 5.COM. 10.2. P.37.

21 Important works on this topic include: Cultural Heritage in the European Union: A Critical Inquiry
into Law and Policy / eds A. Jakubowski, K. Hausler, F. Fiorentini. Brill: Leiden. 2019; Martinet L. Traditional
Cultural Expressions and International Intellectual Property Law // International Journal of Legal Informa-
tion. 2019. No. 47 (1). P.6-12.

22 A recent development of immense interest to those interested in the economic sustainable devel-
opment of ICH is ongoing work by the Evaluation Body, which is currently working on the development of
a guidance document on commercialization and the prevention of decontextualization of intangible cul-
tural heritage. See Intergovernmental Committee for the Safeguarding of the Intangible Cultural Heritage.
Convention for the Safeguarding of Intangible Cultural Heritage, Fourteenth session, Bogota, Colombia,
December 9 to 14, 2019, 14.COM 10.
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a PDO; as a result, the new Consortium of Valtellina Casera and Bitto was founded. The
approved product specification introduced significant changes to traditional Bitto making
processes. First, the PDO specification enlarged the production area to the entire Sondrio
province, promoting the transfer of knowledge related to Bitto production to other areas
of the province where Bitto-like cheese had never previously been produced. Second,
the specification removed distinctions previously made between Bitto cheese and other
cheeses from the province. Third, the production process mandated by the PDO specifica-
tion did not require that the cheese must be produced in Alpine pastures during the Sum-
mer. Finally, the percentage of goat milk allowed was reduced from the traditional 20-30
to only 10 per cent, with an option of not using goat milk at all. The PDO specifications also
permitted the use of animal fodder and enzymes and introduced various other provisions
that overall represented a remarkable deviation from tradition. Rather than protecting Bitto
cheese and the communities that had traditionally produced it, the PDO caused division,
with some Bitto Valleys producers founding a Bitto Committee to safeguard the historical
production method and area in 1994. Unable to use the Bitto name due to the presence
of the PDO, producers making cheese according to traditional Bitto-making methods and
located in the Bitto Valley were no longer allowed to use the Bitto name for their product. In
the years since the registration of the PDO, there have been multiple conflicts between the
PDO consortium and cheese producers from the Bitto Valley?3.

This paper, however, advances the argument that IPRs, particularly collective trade-
marks and geographical indications (Gls), can be an excellent tool for encouraging en-
vironmentally friendly practices in line with the first pillar, “environmental impacts in the
safeguarding of intangible cultural heritage”. This paper will focus its attention predomi-
nantly on Gls?4. Gls can be environmentally friendly and compatible with the maintenance
of biodiversity and landscape. Such Gls are referred to as “Green Gls”2% and are consid-
ered capable of providing prospects for new forms of rural development, community au-
tonomy, preservation of cultural traditions, and even conservation of biological diversity
when the production of goods encourages the stewardship rather than the depletion of the
natural resources from which they are made?. Indeed, it has been claimed that “sustain-
ability is embedded in Gl concepts”, since Gls have a terroir component?’ (which is key
to the preservation of local resources), allow collective governance and are a market tool
combined with public goods28,

23 For a full account of these conflicts, see: Rinallo D., Pitardi V. Open conflict as differentiation strat-
egy in geographical indications: the Bitto Rebels case // British Food Journal. 2019. No. 121 (12). P.3102-
3118.

24 Using the term “GI” as an umbrella both for Gls as a specific right and a category, including other
quality schemes, such as “Protected Designation of Origin” or “Appellation of Origin”. For more content on
Gls and ICH, see: Ubertazzi B. EU Geographical Indications and Intangible Cultural Heritage // International
Review of Intellectual Property and Competition Law (lIC). 2017. P. 1-26.

25 Ubertazzi B. Sustainable development and Intellectual Property Rights: The case of Patachitra and
Gl. Available at: http://hipamsindia.org/sustainable-development-and-intellectual-property-rights-the-
case-of-patachitra-and-gi (accessed: 18.02.2021).

26 Coombe R., Ives S., Huizenga D. Geographical Indications: The Promise, Perils and Politics of
Protecting Place-Based Products // The Sage Handbook of Intellectual Property / eds M. David, D. Halbert.
London: Sage, 2014. P.207.

27 Defined as “the essential or exclusive relationship between a product and its place of origin due to
the specificities of the local environment and/ or other natural characteristics [i. e. physical factors], and to
the local know-how, [i. e. the human factor]. This combination of physical and human elements is known
as terroir” (Zappalaglio A., Guerrieri F., Carls S. Sui Generis Geographical Indications for the Protection of
Non-Agricultural Products in the EU: Can the Quality Schemes Fulfil the Task? // International Review of
Intellectual Property and Competition Law. 2019. No. 51 (1). P. 35).

28 Samper L.F. Gls, a strategic asset for sustainable development strategies, speaking at How Gl
strategies can help developing countries pursue sustainability objectives // oriGIn FAO Webinars. 2020.
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With regard to terroir, Gl products are the result of an interaction between the local
environment and local wisdom: they combine a production area (reflecting the influence
of the environment/climate on the product’s development and characteristics) with the
know-how of producers (such as techniques, traditional production methods and a con-
nection to local wisdom and heritage). Thus a Gl product is origin-linked, with a name and
reputation associated to its origin?°. The link between the environment and the product is
therefore integral to the nature of a Gl product and as such sustainability of the environ-
ment is paramount for the sustainability of the product.

Among the primary justifications for using IPRs on traditionally produced goods is
that Gl specifications (and trademarks regulations) can be environmentally friendly and
compatible with the maintenance of biodiversity and landscape. These specifications can
also be flexible to ensure that they can adapt to changing circumstances and conditions —
“sustainability is a pathway and not a state”3? and specifications must be flexible to avoid
freezing and standardization of intangible cultural heritage and to remain responsive to a
changing environment.

Geographical Indications are also important tools for ensuring sustainability for the
environment and ICH because they are collective rights. As such, Gls have the ability to
represent a large number of stakeholders in a territory, allowing a strong and representa-
tive Gl governance to agree on priorities (bottom-up sustainability) and meaning that they
can represent pride and identity in the territory. Thus, “Gls present long-term benefits as
they create value, enhance the marketability of goods and give an edge to developing
countries to promote exports and rural development, thus generating sustainability and
inter-generational equity”3'. Additionally, Green Gls enable producers to secure the pre-
mium prices, which may be grounded on the fact that the relevant specification requires
that the traditionally produced goods at stake are free from contaminants, such as herbi-
cides and pesticides.

An example of a “Green” EU Gl specification is that of jersey royal potatoes, which in-
dicates that “Growers stand their seed growing on the second shoot and by far the major-
ity of the crop is planted by hand. While artificial fertilisers are used, locally collected sea-
weed is used extensively, not only does it provide an excellent source of organic fertiliser,
the salt content of the seaweed it is believed does much to enhance the flavour”32, Similar-
ly, the EU Gl specification of “Diepholz Moor Lamb” indicates that “The Diepholzer moor-
land sheep eat heather, bent, cotton grass, sedge and various herbs and grasses; also
pine, birch, frangula and other woody plants. By means of selective herding, the sheep
are pastured mainly on land on which no mineral fertiliser or plant protection product has
been applied. Intensive fattening is not desirable and is therefore avoided, although in
winter their feed is supplemented with feed produced on the farm”32, In these examples
of specifications, the capacity of Gls to recognize (and due to the nature of the Gl itself,
protect) positive environmental practices is evident. Although all three examples are Gls,

Available at: https://www.origin-gi.com/content-page/item/15338-individual-webinars-programs.html
(accessed: 18.02.2021).

29 passeri S. How Gl strategies can help developing countries pursue sustainability objectives // ori-
GIn FAO Webinars. 2020. Available at: https://www.origin-gi.com/content-page/item/15338-individual-
webinars-programs.html (accessed: 18.02.2021).

30 Samper L. F. Gls, a strategic asset for sustainable development strategies...

31 Ibid.

82 gpecifications for the Protected Geographical Indication Café de Colombia // European Commission.
Available at: http://ec.europa.eu/agriculture/quality/door/documentDisplay.html?chkDocument=1619_1_en
(accessed: 08.07.2019).

33 Ibid.
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other IPRs, including the regulations of collective trademarks, for instance, are equally
capable of recognizing and protecting environmentally friendly practices.

Well-drafted IPRs can be flexible, combining traditional production methods with an
environmental conscience, as shown by the EU Gl specification of Cafe De Colombia,
which indicates that “[t]here are two methods for removing the mucilage: fermentation
and mechanical removal, which uses the ‘Becolsub’ machine, or environmentally-friendly
wet-method processing of coffee. <...> The process... known as the environmentally-
friendly or Becolsub process, created by Cenicafé and approved by the Federation follow-
ing analyses of its impact on the quality of the coffee... consists of a similar wet process
but considerably reduces the use of water, which is a scarce resource in some regions.
Unlike the earlier method of removing mucilage by fermentation, here it is removed by the
mucilage removal equipment designed by Cenicafé. Despite the fact that the environmen-
tally-conscious method reduces water consumption it does not affect the characteristic
quality of Café de Colombia”34.

Gls also provide consumer confidence in the purity of traditional products, as well as
in their traceability. Thus, while securing higher returns for producers, Gls play an impor-
tant role in achieving rural development and the maintenance of rural landscapes. Even
though environmental sustainability was not the primary aim of Gls development, given
Gls “derive from local, including natural resources... environmental benefits are increas-
ingly seen as a positive potential Gl externality”3>. One example of the benefits that can
indirectly arise from Gils is revealed in empirical studies of the European olive oil industry.
Characterized by the extensive use of Gls, studies have revealed that this industry is “a
good example of agriculture with many associated positive environmental impacts such as
lower rates of soil erosion, improved fire-risk control, water efficiency, lower pollution and
higher levels of biodiversity and genetic diversity in olive-tree varieties”36.

A further example of a Gl that supports environmental sustainability can be seen in
the Khao Hom Mali Thung Kula Rong-Hai Rice (Thailand) case study. In this case a Gl was
registered in April 2006. Since the registration of the Gl, two environmental benefits have
been noted: first, a reduction in transport — the Gl is more sustainable than its reference
product in terms of distance travelled (-65 %) rice seeds to milled rice distribution units
and in terms of emissions released at the transportation stage (-10 %); and second, water
footprint — less water is used for a higher output of the Gl product®. Such environmental
benefits, it has been noted, are consistent with Sustainable Development Goal 15 “Life on
Land”38,

In addition to recognizing and supporting positive environmental practices, the Gl
specification recognizes the community as bearers of knowledge about nature and essen-
tial actors in sustaining the environment. As such, the Indian Gl specification of “Coorg Ar-
abica Coffee” is an example of how IPRs can support the second pillar of the ODs, “knowl-
edge and practices concerning nature and the universe”. In particular, the specification
indicates that the “modern method of cultivation in Coorg Coffee cultivation is an integral
part of the lives of the people of Kodagu district and forms the backbone of the economy
of the district till today. Increased productivity levels are achieved through the judicious
management of resources and by taking advantage of favourable climatic conditions. The
native method of cultivation is still followed but with the advent of new technology and

34 Ibid.

35 Blakeney M. L. Food Safety and Free Trade: Geographical Indications and Environmental Protec-
tion // Frontiers of Law in China. 2017. No. 12 (2). P. 162.

36 Ibid. P. 167.

87 Napasintuwong O. PGl Hom Mali Thung Kula Rong-Hai Rice in Thailand // Sustainability of Euro-
pean Food Quality Schemes / eds F. Arfini, V. Bellassen. New York: Springer, 2019. P.87-109.

38 See: Passeri S. How Gl strategies can help developing countries pursue sustainability objectives.
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improvement in agricultural science, few methods have been modernised. <...> Different
soil management practices are also followed such as i) soil conservation measures, ii) soil
moisture conservation measures and iii) drainage measures. Native methods like pruning,
weeding and manuring is also followed for sustainable productivity of coffee”®. In addi-
tion, the specification highlights that “the coffee farmers growing Arabica and Robusta
under shade trees provide ecosystem services through their farms and protect biodiver-
sity. The shade also means that there is natural mulching from the leaves that fall onto the
ground, which in turn helps avoid the use of strong fertilizers and pesticides”40.

As this example shows, IPRs are capable of helping to protect the role of communi-
ties’ knowledge and adaptation strategies. This knowledge and capacity to adapt often
form the basis of communities’ resilience in the face of natural catastrophes and climate
change. As already mentioned, traditional communities typically manage local resources
and the environment in a highly sustainable manner. They do so through the application
of sophisticated resource management systems developed through knowledge of the
natural environment. Such knowledge is to be intended as “a body of knowledge built
by a group of people through generations living in close contact with nature. It includes a
system of classification, a set of empirical observations about the local environment, and
a system of self-management that governs resource use”*'. For example, “the Turkana
of northwestern Kenya have a highly sophisticated natural resource management system
that has enabled them to survive in an environment that many would consider extremely
hostile”#2. “Indigenous and traditional groups empowered with rights, including IPRs, to
control access to their lands and communities have a better chance of preventing misap-
propriation of their knowledge related to the sustainable use of the environment, and of
negotiating favourable bioprospecting arrangements”#3,

A further example of how Gls can support environmental sustainability can be found
in the work of the HIPAMS (Heritage Sensitive Intellectual Property and Marketing Strat-
egies) India project**. The Indian Gl for Bengal Patachitra illustrates how communities
with an IPR that protects cultural practices can lead to positive environmental impacts.
The word “patachitra” is derived from the Sanskrit term “patta” (cloth) and “chitra” (which
means painting). It is practised in several regions of India, with specific Patachitra styles
originating in West Bengal and Odisha. Traditionally, the paintings have depicted mytho-

39 Application for the Registration of Geographical Indication: Coorg Arabica // Indian Geographi-
cal Indications Registry. Available at: http://ipindiaservices.gov.in/GIRPublic/Application/Details/604 (ac-
cessed: 15.07.2019).

40 Ibid. P.8. Similarly, the EU Gl specification for SIERRA DE MAGINA indicates that “los sistemas
de no laboreo y semi-laboreo, suelen complementarse con técnicas de prevencion de la erosion (po-
zas, ahoyado, aterrezado, albarradas, etc.)” (eAmbrosia — the EU geographical indications register
// European Commission. Available at: http://ec.europa.eu/agriculture/quality/door/documentDisplay.
html?chkDocument=3209_1_es (accessed: 9.07.2019)).

41 Johnson M. Lore: Capturing Traditional Environmental Knowledge. Darby: Diane Publ., 1998.
P.3-20.

42 Dutfield G. Harnessing Traditional Knowledge and Genetic Resources for Local Development and
Trade. Available at: www.wipo.int/edocs/mdocs/mdocs/en/isipd_05/isipd_05_www_103975.pdf. P. 14 (ac-
cessed: 12.09.2019).

43 |bid. P. 18.

44 The purpose of the HIPAMS project is to “investigate how developing ‘heritage-sensitive’ IP pro-
tection strategies can give communities greater control over the commercialisation of their heritage while
contributing to its safeguarding and on-going viability”. More information about the project can be found
at: Heritage Sensitive Intellectual Property & Marketing Strategies. About. Available at: http://hipamsindia.
org/about (accessed: 12.04.2020). The project has produced toolkits to support the implementation of
heritage-sensitive IP and marketing strategies, which can be accessed: at: Heritage Sensitive Intellectual
Property & Marketing Strategies. Toolkits. Available at: http://hipamsindia.org/research-output/toolkits
(accessed: 12.04.2020).
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logical stories*®. The precise nature of this “cloth painting” is set out in greater detail in the
Gl specification. Colour is a key quality of Bengal Patachitra that is recognized in the speci-
fication, which states that “Five basic pigments — White (Sankha), Yellow (Hingula), Black
(Kala), Brown (Khayeri), Indigo (Neela) and their combinations are used for colouring”#.
As the specification goes on to note, “the materials used in the paint are from vegetable,
earth and mineral sources”# . Traditional, environmentally-friendly paint is, therefore, an
integral part of this practice. By stating that Bengal Patachitra must be made using materi-
als sourced in this way the Gl recognizes the patachitra community’s knowledge regarding
environmentally-sourced paints.

Gls can be used as a tool for the organization and promotion of agricultural value
chains. They can create incomes for farmers and other stakeholders in the value chain,
such as small processing units and petty traders, and therefore help them to face food
lean periods and food and nutrition insecurity. An example of the value of Gls for the sus-
tainability of value chains is “Ariljska malina”. In this case study, a PDO was registered in
relation to raspberries grown in the fields of Arilje. This PDO has had benefits for all levels
of the production chain. For producers, benefits included (i) Certification costs were cov-
ered by the processors (ii) The processors (Drenovac, Nectar and other cooling chambers
involved) helped stabilize the production process and ensure market outlets, especially
in insecure years (iii) Producers were supported to ensure sustainability of production
and resources by introducing other voluntary standards (GlobalGAP, organic, etc.; these
standards are not compulsory for the PDO Ariljeraspberry, but some producers choose
to have them) (iv) In 2020 there were no major losses for producers*®. For processors,
positives of PDO certification have included: (i) developing new final products with added
value — made of PDO Arilje raspberry (ii) some products increased sales over 30 % when
compared to the similar product in the domestic market (raspberries juice) (iii) during the
COVID-19 crisis, Arilje raspberries did not have any losses, and sold for good prices. And
finally, for consumers, benefits of the PDO have included (i) In Serbia higher visibility of
Gl products thanks to final products and labelling of Arilje raspberries at retailer store (ii)
Increased interest for “home made” products, and direct linkages with producers (Asso-
ciation of Gl products)?®.

IPRs are also capable of safeguarding ICH in a way that both supports environmen-
tal sustainability and is socially inclusive, provided there is a clear framework and vision
for the use of IPRs. An example of this relates to the prospective ICH element, “Alpine
Food Heritage — Community knowledge, skills, practices and values”. Work on an ap-
plication to nominate this multinational®® element is currently underway and is the legacy
of the European Union funded project “AlpFoodway — a cross-disciplinary, transnational
and participative approach to Alpine food cultural heritage” (2016—-2019). The Alpfoodway
project created a sustainable development model for mountain areas based on the pres-
ervation and valorization of Alpine Space cultural food heritage and fostered the creation
of a transnational alpine identity based on the common cultural values expressed in food

45 Medinipur Patachitra // Heritage-sensitive Intellectual Property & Marketing Strategies. 2020.
Available at: http://hipamsindia.org/community/medinipur-patachitra-2 (accessed: 12.04.2020).

46 Bengal Patachitra // Geographical Indications Registry. 2016. Available at: http://ipindiaservices.
gov.in/GirPublic/Application/Details/564 (accessed: 12.02.2020).

47 Ibid.

48 Obradovic A. “PDO Ariljska malina” — basis for sustainability and value chain players // Associa-
tion “Ariljska malina” Organisation for PDO management. 2020. Available at: http://www.drenovac.co.rs/
img/geo/presentation_eng.pdf (accessed: 26.06.2021).

49 |bid.

50 The countries engaged in this application are: France, Italy, Switzerland, Austria, Germany and
Slovenia.
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heritage. Ultimately, the results of the project have benefitted heritage communities, local
development professionals and organizations, cultural institutions, local, regional and na-
tional authorities, as well as enhancing protection and conservation of the Alpine Space.

In the context of IPRs that support environmental and social sustainability, one docu-
ment produced by the AlpFoodway project that is of significance is the AlpFoodway Vision
Paper. which seeks to provide a vision for the sustainable development of Alpine Food
Heritage. One of the Vision Paper’s aims is to “establish legal frameworks and safeguard-
ing measures, including Intellectual Property Rights, to protect the Alpine Food Heritage
and facilitate prospering of the communities concerned”®'. As part of the explanation of
the legal framework, the Vision Paper highlights “Tome des Bauges cheese-making” as
an example of best practice. A traditional family cheese in the Massif des Bauges since
at least the 17" Century, in 2002, the Tome obtained a French Controlled Designation of
Origin (CDO) after years of work towards this goal by the SITOB (Syndicat Interprofession-
nel de la Tome des Bauges), who worked alongside producers and the National Institute
of the Designation of Origin in securing the CDO. In 2017, the SITOB also registered an EU
protected designation of origin (PDO) on the Tome. In its analysis of the 2017 PDO, the
Vision Paper indicates the significance that IPRs can have for communities and facilitat-
ing sustainable social development: “The PDO is... contributing to safeguarding the ele-
ment and facilitates the reconciliation of the needs of modern production with those of an
ancient and well-rooted tradition with a socially... sustainable development approach”s2,

The PDO specification favours practices aimed at protecting the biodiversity of pas-
tures, supporting the conservation and management of grasslands of high floristic diver-
sity with positive effects on animal health, milk quality and cheese taste, as well as land-
scape quality®3. The PDO is the result of the enduring collective awareness and inclusive
active participation of community members. This inclusive approach in the development
of IPRs protection also allows the production of cheese to take place directly in the moun-
tain pastures. Today this cheese-production practice is in decline, but it remains strongly
linked to the sense of identity of a significant part of the pastoral community. The PDO is
therefore contributing to safeguarding the element and facilitates the reconciliation of the
needs of modern production with those of an ancient and well-rooted tradition with a so-
cially, environmentally and economically sustainable development approach.

A second example of a best practice highlighted by the Vision Paper is that of “Moun-
tain cheese producers in Allgau”. The association representing most community members
in Allgau is the “Alpwirtschaftlicher Verein im Allgau e. V.” (mountain farming association
in the Allgau region). The association includes herdsmen, members of the cooperatives,
owners and tenants. It was founded in 1952 and represents an active community which as-
sembles a few times each year for central events like the mountain cheese makers course
and a mountain cheese award ceremony, where the cheese of up to 53 alpine pastures
is presented. The Alpwirtschaftlichen Vereins im Allgau, registered an EU PDO on the All-
gauer Sennalpkase’ cheese in 2016. The product specification contains several regula-
tions regarding the locality and production techniques®*. This PDO was developed in an
inclusive way, with the active participation of the community. The PDO is used by certain
community members in association with a certified organic “bio” label. Thus, protection
and promotion measures are effectively combined.

51 Vision Paper and Alpine Food Heritage Charter // Interreg Alpine Space. Available at: http://
www.alpine-space.eu/projects/alpfoodway/project-results/wp4_o.t4.2_31.1_charter_visionpaper.pdf
(accessed: 03.04.2020).

52 |bid. P. 37.

58 Tome Des Bauges, EC No. FR/PD0O/005/0254, 18.09.2002, Art. 4.6.

54 Allgauer Sennalpkase, EU No: DE/PDO/0005/0897, 11.10.2011, Arts. 3 and 5.
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In addition to highlighting the ways in which IPRs are already supporting the social
and environmental sustainability of Alpine food heritage, a further important aspect of the
Vision Paper, and one that is of particular relevance to this paper, was that it established
guidelines for the future implementation of any additional IPRs. The guidelines for “Tome
des Bauges cheese-making” set out that: “In line with inclusive social development of ICH,
IPRs should lead to collective proprietarization of culture, contributing to inclusive social
protection systems, multilevel governance systems and freedom of community. IPRs must
allow bearers to choose their own value system. The development of IPRs governance
systems will therefore favour engaging and empowering communities, and consequently
fostered social equities and local capacity building... IPRs specifications and regulations
should be drafted taking into account the need to grant to all local producers the pos-
sibility to amend them. If constant change is not foreseen and allowed to all community
members, inappropriate standardization of production methods could arise... [and] IPRs
adopted to protect ICH shall be capable of assuring environmental sustainable develop-
ment, protecting biodiversity and preventing natural catastrophes”®°,

The AlpFoodway Project, and in particular the case studies of “Tome des Bauges
cheese-making” and “Mountain cheese producers in Allgau”, therefore demonstrates
how intellectual property rights can support and facilitate socially inclusive environmental
sustainability, empowering communities and placing them at the core of efforts to safe-
guard heritage.

Looking forward, the future for safeguarding both the environment and cultural herit-
age at the European level has been supported by the European Parliament resolution of
15 January 2020 on the European Green Deal®¢. The Green Deal advocates a fundamental
right to a clean and sustainable environment and to a stable climate for all people living
in Europe and which has significant cultural dimensions, from circular economy to build-
ing renovation, to biodiversity; cultural heritage offers immense potential to support these
environmental aims, drive climate action and support a just transition to a low carbon, cli-
mate resilient future®’. It is to be hoped, therefore, that the Green Deal will lead to support
for further future initiatives for safeguarding cultural heritage and the environment that can
learn from and build upon the approach to safeguarding (including the carefully planned
use of IPRs) adopted by the AlpFoodway project.

Conclusions

The framework established by Operational Directives for the Implementation of the
Convention for the Safeguarding of the Intangible Cultural Heritage demonstrates the re-
lationship between ICH and environmental sustainability. The first pillar relates to “envi-
ronmental impacts in the safeguarding of intangible cultural heritage”. The second pillar
relates to “knowledge and practices concerning nature and the universe”. The final pil-
lar concerns “community-based resilience to natural disasters and climate change”. This
paper has advanced the argument that, in line with the first and second pillar, intellec-
tual property rights, particularly geographical indications, CAN support environmentally
friendly practices and recognise communities as bearers of knowledge about nature and
essential actors in sustaining the environment. In order to do so, such intellectual prop-

55 Alpfoodway internal document seen by the author.

56 European Parliament resolution of 15 January 2020 on the European Green Deal. (2019/2956(RSP))
// European Parliament. Available at: https://www.europarl.europa.eu/doceo/document/TA-9-2020-
0005_EN.html (accessed: 18.02.2021).

57 Cultural Heritage and the EU Green Deal // European Investment Bank. Available at: https://insti-
tute.eib.org/2020/11/cultural-heritage-and-the-eu-green-deal/ (accessed: 18.02.2021).
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erty rights must be conscious of the risks they can pose. But, as this paper has sought to
argue, intellectual property rights can be an invaluable safeguarding mechanism, capable
of supporting the sustainability of both intangible cultural heritage and the environment.
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OxpaHa HemaTepuanbHOro KyJbTYpHOr0 Hac/ieaunsi U OKpY>KatoLe cpeabl

b. Y6eptauum

Ana untnpoBanusa: Ubertazzi, Benedetta. Safeguarding Intangible Cultural Heritage and the
environment // NpaBoBeaeHune. 2020. T. 64, N2 1. C. 124-137.
https://doi.org/10.21638/spbu25.2020.110

KoHBeHUuMst 06 oxpaHe HemMaTepuanbHOro KynsTypHoOro Hacneaus npuHsata KOHECKO B okTa6-
pe 2003 . CtaTtbst 2 KOHBEHUMM yCTaHaBNMBAET, YHTO HEMaTepuanbHoe KyNbTypHOe Hacneame
DOJI)KHO ObITb COBMECTUMO C YCTOMYMBLIM pa3ButeM. B o6nacTu KynbTypbl yCTOMYMBOE pas-
BUTME COCTOUT N3 TPEX B3aMMOCBS3aHHbIX aCMEKTOB: 0OLLECTBA, OKpYyXaloLLel cpeabl U 9KOHO-
MuKku. MMaea 6 OnepaTnBHbIX AMPEKTMB NO UMMaeMeHTaumm KOHBEHLMM yCTaHaBANBAET PaMKu,
CB$I3@HHbIE C «3KOJIOMMYECKOM YCTOMYMBOCTbIO». CTPYKTYpHO KOHBEHUMS noapasnensercs Ha
TpY BaxHenwwmre cocTasnsiowme. lNepeas N3 HUX CBA3aHa C «BO3AENCTBMEM Ha OKPY>XKAIOLLYIO
cpeny Npu CoOXpaHeH HeMaTepuanbHOro KyJbTYPHOMO Hacneams», BTopas OTHOCUTCS K «3Ha-
HUSIM 1 NPaKTUKaM, KacaloLmmMmcs NpuMpoabl U BeeneHHol», nocneaHsst kacaeTcs «yCTONYNBO-
CTV OBOLLUMH K CTUXWNHBIM 6eACTBMAM 1 U3MEHEHMIO KMmarta». Ha ocHoBe aHann3a KoHBeHumK,
OnepaTrBHbIX ANPEKTUB NO MMnaeMeHTaumm KOHBEHLMM 1 91EMEHTOB HEMAaTEPUabHOrO Kyfb-
TYPHOrO Hacneausi, BKIOYEHHbIX B Penpe3eHTaTnBHbI cnucok KoHBeHUMW, B CTaTbe Mpes-
CTaB/IEHbl TEMATUYECKME UCCNEeOO0BaHMs, B KOTOPbIX, B COOTBETCTBUN C BbILLEYNOMSIHYTbIMU
CTPYKTYPHbIMW NMprHUMnaMmn KoHBEHUMK, NpaBa MHTENNEKTYalbHON COOCTBEHHOCTU, OCOOEH-
HO NpaBa Ha reorpaduyeckre ykasaHus, MPUMEHSIOTCS A5 NOALAEPXKAHMS SKONIOMMYECKN YN~
CTOI NPakTUKN UCMOb30BaHMS MatepuanbHblx 6nar. B ctatbe AokasbiBaeTCs, YTO NPU3HaHWE
3a nokasibHbIMM CO0BLLECTBAMW yKa3aHHOIO NpaBa MHTENNEKTYaslbHOM COOCTBEHHOCTU MOXET
0O3HayaTb WX NPU3HAHWE HOCUTENSMU 3HAHWI O MPUPOAE B KAYECTBE OCHOBHbLIX Y4aCTHUKOB
nogaep>XaHvs PaBHOBECUS OKpYXatoLLLe cpeabl. Beicka3aHo NpeanonoxXeHue 0 TOM, 4TO, XOTS
KOHLEeNuUM npaea MHTeNeKTyanbHOM COOCTBEHHOCTH, ECNIN OHWM HELOCTATO4YHO pa3paboTaHsbl,
MOryT NPEACTaBASATb PUCKN AN 3KOJNOMMYECKOM YCTOMYMBOCTU, NPU NPaBUibHOM BOCMPUS-
TUW OHWN CMOCOOHbI PACLLIMPATL BO3MOXHOCTM 00LWMH. TaknMm 06pa3om, Lienb AaHHOW paboTbl
COCTOUT B TOM, 4TOObI NOKa3aThb, KakiM 06pa3oM npaea MHTeNekTyanbHo CO6CTBEHHOCTN MO-
ryT ObITb UHCTPYMEHTAMM COAENCTBUS OXPaHE N YCTONYMBOCTU KAk HEMATEPUAIbLHOMO KYJbTYpP-
HOMO Hacneaus, Tak 1 OKPYXatoLLen cpeabl.

KnoyeBbie cs10Ba: KynbTYpHOE Hacneame, akonornyeckas yCTomuymMBoCTb, NpaBa MHTENIEKTY-
anbHom cobcTBeHHOCTU, KOHECKO, MexayHapoaHas KOHBeHLMS 06 OXpaHe HeMaTepuanbHOro
KYNbTYPHOIO Hacneams, HemarepuanbHoe KybTypHOe Hacneaue, obLmHa.

Cratbsa noctynuna B pegakuuio: 9 nona 2020 r.
PekomeHnpoBaHa B neyatb: 13 aHBapsi 2021 1.

Ybeprauun beHepetta — Post. PhD, wTaTHbIii goueHT, YHuBepcutet MunaH-Bukokka, Utanus,
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This Article explores the work that religious heritage performs in our thinking about the uses
of heritage in the construction of politics, society, and culture. Seen as heritage, religion is an
important part of nation-building, divorced from fundamental canons, and seen as a social
practice, which for the most part is a positive development in line with the international human
right to freedom of religion. The Article explores religious heritage in international law through
the Russian experience both in the 1972 World Heritage Convention and the 2003 Intangible
Cultural Heritage Convention. The author argues that, for the most part, heritage values prevail
over religious ones, at least inasmuch as heritage is a proxy for secularism and cosmopolitan-
ism. At the same time, however, the human right to freedom of religion can aid religious com-
munities to tap into the possibilities for heritage safeguarding to protect their faith. Thus, while
giving religion a priveleged position may be seen as incompatible with the worldview of peace
and dialogue among nations, which international law tends to privilege, heritage law processes
can also aid religion and religious communities. The coupling of heritage law with human rights
can create incentives for countries like Russia to engage more seriously with the possibilities of
heritage mechanisms to protect certain religious practices and curb the ascent of dangerous
nationalism. Russia should therefore seriously consider ratifying the Intangible Cultural Herit-
age Convention, at least inasmuch as this treaty can benefit the treatment of religious heritage
and its use in the country, and also help promote freedom of religion as a human right with both
individual and collective dimensions.

Keywords: religion, secularism, intangible heritage, world heritage, international law, conflict of
rights, individual rights, collective rights, Russian heritage.

Introduction

Religious practice is intimately connected with social life. As such, it becomes an
important element of culture and cultural life, contributing to a community’s or people’s
identity. Religion is also enduring, either in its built elements (often monumentally beauti-
ful, and thus outstanding examples of architecture from a given period) or its intangible
characteristics (religious rites tend to be passed down from one generation to the next
with little to no modification)’.

For its centrality to social life and endurance, religion’s association with cultural herit-
age seems easy and obvious. And, in effect, this association is seen in the way heritage is
institutionalized and protected. UNESCO estimates, for instance, that about 20 % (twenty
percent) of 1000-plus monuments and sites on the World Heritage List have important re-
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Identity // Heritage at the Interface: Interpretation and Identity / ed. by G. Hooper. Florida: University Press
of Florida, 2018. P. 121-135.

© St. Petersburg State University, 2021

138 https://doi.org/10.21638/spbu25.2020.111


https://doi.org/10.21638/spbu25.2020.111

ligious aspects connected to them, and contribute to a monument or site’s “outstanding
universal value”2.

However, the “cult of heritage 3 is different from a religion, too, in many respects, which
can make an otherwise easy relationship fraught with difficulties. For instance, the cult of
heritage often requires easy and superficial consumption of snapshots, whereas religion
requires paced, meditative and long-term commitment. Heritage is also predominantly
secular, bridging between different civilizations in the interests of humanity and peace; as a
result, it is accessible to all, sanitized, authorized*. Religious practice is often incompatible
with these goals: not only has a version of religion (fundamentalism) been used historically
to justify warfare, oftentimes religion still requires the exclusion of others from its sacred
practices, which is incompatible with heritage’s idea of being accessible to all.

Added to the mix are the ways in which religion can be used to reinvigorate national
identity and nationalism, and the fact that religion is protected as a human right. The for-
mer connection is key in countries like Russia, in which religion survived the Soviet Union
and re-emerged as a mechanism of social cohesion from the 1990s, but abhorred in so-
cieties like Turkey, in which religion is seen as an enemy of a secular society that requires
secularism for its integrity. Common to the two is the question of whether religion is em-
braced as religion, or its transformation into heritage or culture neutralizes it and renders
religion a historical relic that is subordinated to a broader national narrative. Religion as
culture becomes an artefact of national unity, whether it is unity around one shared past
and present that helps reject a more recent and difficult past (the Orthodox faith in Russia
as the largest religion)®, or multiple overlapping pasts that melt into a secular pot of unity
(the Orthodox and Islamic faiths in Turkey).

Said position is, of course, to be expected from international cultural heritage law,
inasmuch as these instruments and frameworks have a clear mandate to protect cultural
heritage, but not a mandate to protect religion. International human rights law, on the oth-
er hand, seems to have dual duties, to protect cultural identity and freedom of religion. But
even the international human right to (freedom of) religion can admit limitations in favor of
secularism.

In relation to freedom of religion as a human right, the framing of religion as cultural
heritage can protect and promote faith. Protecting religious buildings as heritage pre-
serves them also for worship, and is thus a conduit to practicing religion; and religious
rituals themselves can be protected as intangible cultural heritage. The same tensions
with respect to the religious or secular uses of religion arise here, but the human rights ele-
ment signals towards safeguarding the interests of believers. At the same time, however,
the heritage frame portrays religion as a collective endeavour, which does not sit well with
freedom of religion as an individual right.

This Article explores some of the convergences and divergences between religion
and cultural heritage, and international law’s place in attempting to mediate these ten-
sions. | argue that, for the most part, heritage values prevail over religious ones, at least

2 Initiative on Heritage of Religions Interest // UNESCO World Heritage Center. Available at: http://
whc.unesco.org/en/religious-sacred-heritage (accessed: 18.12.2020).

3 Lowenthal D. The Heritage Crusade and the Spoils of History. Cambridge: Cambridge University
Press, 2005.

4 Smith L. The Uses of Heritage. Oxfordshire: Routledge, 2006.

5 On the diversity of religions in Russia and the predominance of the Russian Orthodox faith, see:
Agadjanian A. Religious pluralism and national identity in Russia // International Journal on Multicultural
Societies. 2000. No. 2 (2). P.97-124; Shterin M. New Religions in the New Russia // Nova Religio: The
Journal of Alternative and Emergent Religions. 2001. No. 4 (2). P.310-321. For a comparison of majority
religons in Russia and Turkey, see: Tasch L. Defining Nation and Religious Minorities in Russia and Turkey:
A Comparative Analysis // Politics and Religion. 2010. No. 3 (2). P.327-351.
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inasmuch as heritage is a proxy for secularism and cosmopolitanism. At the same time,
however, the human right to freedom of religion can aid communities of faith to tap into the
possibilities of heritage safeguarding to protect faith. Thus, while privileging religion may
be seen as incompatible with a worldview of peace and dialogue among nations, which
international law tends to privilege, heritage law processes can also aid religion and com-
munities of faith. The coupling of heritage law with human rights can create incentives for
countries like Russia to engage more seriously with the possibilities of heritage mecha-
nisms to protect certain religious practices.

In privileging heritage over religion when there is any incompatibility, international
heritage law reasserts structures that privilege the global over the local, and thus run the
risk of excluding communities from their own heritage. Religion thus becomes a site of
resistance against the normalizing and authorizing power of the heritage discourse. But it
can also be a site of resistance against something else. When minority culture is at stake,
and religion is part of minority identity, heritage listing can be a limited way of gaining rec-
ognition within or even despite the nation-state. However, the promise of emancipation
through heritage-listing is often over-hyped, and its potential limited®.

In order to further explore these tensions, the Article is structured as follows: the next
section (2) places religious cultural heritage in the context of the multiple instruments for
the protection of cultural heritage under UNESCO, as well as the importance of religious
heritage in Russia seen through the World Heritage List created under the 1972 World
Heritage Convention (WHC)”, where Russian sites are overwhelmingly religious. Section
3 reconsiders the relationship between religion and heritage, but taking religion as the
starting point, and using Russian intangible cultural heritage to discuss the possibilities of
using heritage law to protect living heritage practices, making a case for Russia to ratify
UNESCO’s 2003 Convention for Safeguarding of the Intangible Cultural Heritage (ICHC)®.
Section 4 offers some concluding remarks.

1. Religious World Heritage as Nationalism and Secularism

One of the problems with the regulation of religious heritage is the multiple differ-
ent layers of regulation. This chapter focuses on the regulation under state-centric in-
ternational law, but fully aware that there are a number of background rules that affect
the possible effectiveness of international law®. Many of these implementation problems
arise from the fact that religion has a separate status in many jurisdictions (such as tax-
exemption status), which is not accommodated by international law, which sees the state
as unitary. Further, many religions are in themselves also transnational networks not fully
accommodated within the confines of state territoriality, which is the basis for most of in-
ternational law, particularly international heritage law',

According to Alessandro Chechi, the definition of religious heritage encompasses
heritage that meets two out of three criteria: 1) current religious value; 2) symbolic or pro-

6 For an in-depth discussion in a different context, see: Lixinski L. Heritage Listing as a Tool for Ad-
vocacy: The Possibilities for Dissent, Contestation and Emancipation in International Law through Interna-
tional Cultural Heritage Law // Asian Journal of International Law. 2015. No. 5 (2) P. 387-409.

7 Convention concerning the Protection of the World Cultural and Natural Heritage 1972 (adopted
23 November 1972, entered into force 15 December 1975) 1037 UNTS 151 (WHC).

8 Convention for Safeguarding of the Intangible Cultural Heritage 2003 (adopted 17 October 2003,
entered into force 20 April 2006) 2368 UNTS 3 (ICHC).

® Augustinos N. The Role of Non-State Actors in the Cultural Heritage Field — The Case of the Or-
thodox Church and Its Heritage in Turkey // Santander Art and Culture Law Review. 2018. No. 4 (2). P. 280.

0 Chechi A. Protecting Holy Heritage in Italy — A Critical Assessment through the Prism of Interna-
tional Law // International Journal of Cultural Property. 2014. No. 21. P.397.
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fane value, related to associations of value to people not affiliated with that faith, which
can be a living or dead religion; and 3) its artistic or cultural value, embodying the idea
that many religious buildings are also masterpieces of a certain architectural style. This
framework helps explain why religious heritage can be valued as such by believers and
non-believers alike.

Most heritage classified as religious seems to be valued by believers, and there-
fore religious heritage is made fundamentally different from secular heritage by its living
character. Living religious heritage, by ensuring the continuity of forms, ends up elevated
above the documentary and historical values of heritage, and the continuity of religious
practices becomes the primary goal of conservation, from the perspective of those living
with it'2. In terms of conservation, the important difference is that religious heritage was
born with its associated values clearly defined, whereas we require time and distance to be
able to attribute value to secular heritage. Therefore, the need to involve communities is
much more present in dealing with religious heritage, as it is the original source of values
needed to justify conservation efforts™.

There are several issues that need to be addressed in reconciling faith and conserva-
tion in the heritage context. Those include dealing with changing liturgical and functional
needs of religious sites, the competing requirements of co-existing faiths, the fluctuat-
ing interest in religion by society at large, growing secular pressures on religious places,
the museification of religious places and objects, the competing interests of scientific
conservation and religious rules (for instance, the need in some religions for decay of
wooden structures)'®. These issues lead to potential solutions, such as more dialogue be-
tween religious communities and conservators (not always successful, particularly with
respect to natural heritage, where scientific interests tend to prevail above all others, often
to the detriment of the site)'®, and the reconciliation of conservation rules and religious
laws (such, as for instance, a ban on the use of pig skin in the conservation of Jewish or
Muslim artefacts)'. The primary care for religious heritage, thus, should lie with religious
communities themselves, and conservation professionals should be experts at the service
of those communities™. But are these solutions in conservation practice, particularly the
prominent role of religious communities, reflected in the specific international legal re-
gimes around cultural heritage?

As far as the existing treaties under UNESCO for safeguarding cultural heritage go,
most of them can apply in some way to religious heritage, too, even if that connection is
not always openly made in the conventional texts. The first UNESCO treaty in this area, the
1954 Hague Convention for the Protection of Cultural Property in the Event of Armed Con-
flict, draws its inspiration from International Humanitarian Law (IHL) rules, particularly as

" Chechi A. Protecting Holy Heritage in Italy. P.401.

2 Stovel H. Introduction // Conservation of Living Religious Heritage: Papers from the ICCROM
2003 Forum on Living Religious Heritage: conserving the sacred / eds H. Stovel, N. Stanley-Prive, R. Kilick.
Rome, ICCROM, 2005. P. 1-11; Wijesuriya G. The past is in the present: perspectives in caring for Buddhist
heritage sites in Sri Lanka // Ibid. P.31-43.

8 Wijesuriya G. The past is in the present: perspectives in caring for Buddhist heritage sites in Sri
Lanka. P. 31.

4 Stovel H. Introduction. P. 2.

5 Ipid. P.3-5.

6 For a case study of failure, see: Nyathi P., Ndiweni C. B. A living religious shrine under siege: The
Njelele Shrine / King Mzilikazi’s Grave and Conflicting Demands on the Matopo Hills Area of Zimbabwe
// Ibid. P.58-66. Cf.: Whiting D. Conserving built heritage in Maori communities // Ibid. P. 12-18.

7 See: Zekrgoo A. H., Barkeshli M. Collection management of Islamic heritage in accordance with
the worldview and Shari’ah of Islam // Ibid. P.94-101; Maggen M. The conservation of sacred materials in
the Israel Museum // Ibid. P. 102-106.

8 Stovel H. Introduction. P. 10.
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codified in the 1949 Geneva Conventions. And the Geneva Conventions do treat religious
buildings and sites as a particular type of protected property. Thus, even if the Hague
Convention was created to specify the rules for one specific type of protected property
(cultural), they still rely on the same rules that apply to religious monuments and sites, and
analogical application is natural, if not required, even if it is up to each state to determine
what heritage is to be considered as protected under the specific regime during wartime.

The Hague Convention is relevant for present purposes because of the example of
the Vatican City, a micro-state whose international personality is exercised by the Holy
See, and which is the seat of the Christian Catholic faith for believers around the world'®.
The entirety of the Vatican City has been added to the list created by the 1954 Hague
Convention, meaning the entire city is off-limits in the event of armed conflict?. It is note-
worthy, however, that in adding the buildings to the protective scope of this treaty, the
Vatican City effectively renders those emblems of the Catholic faith protectable because
of their cultural, and not religious, value. There are thus strategic advantages to the con-
figuration of religion as culture, at least in that it means one can tap into a more protective
regime like that of international heritage law. The tradeoff, however, is that values other
than religion need to be identified, and from this legal frame’s perspective supersede,
religious sentiment.

The 1970 Convention on the Means to Prevent and Prohibit the lllegal Import, Export
and Transfer of Ownership of Cultural Property mentions religious heritage specifically in
its text, but it defers to states in deciding what heritage is worthy of protection?'. In doing
S0, religious heritage aligns with the treaty’s purpose of using heritage to promote national
cultural identity, and religious artefacts as heritage align with nationalism?2,

The WHC does not mention religion in its text, but the Operational Guidelines for the
Implementation of the World Heritage Convention (2019) do mention religious or spiritual
significance as a ground upon which to assess the importance of cultural landscapes,
and in recognition that these cultural landscapes (broadly defined as the combined works
of humans and nature) often have deep religious or spiritual meanings that justify their
existence and safeguarding?. Religious or spiritual values are also important for another
subtype of world heritage, heritage routes (which often include pilgrimage routes)?. It is
noteworthy that religious or spiritual value does not factor into the assessment of “Out-
standing Universal Value” of monuments and sites that is essential for inscription on the
World Heritage List, which can be read as meaning that outstanding universal value needs
to transcend religion and represent a secular or at least multi-faith relevance.

In spite of the only partial embrace of religion in the assessment of value of world
heritage, religious elements are seen in a number of sites listed on the Word Heritage List,
as a result of the initiative of expert bodies and other organizations working with UNESCO
on the implementation of the WHC. In thinking about religious communities as stakehold-
ers, the view of the World Heritage Center’s “Initiative on Heritage of Religious Interest”
(launched in 2010) is that specific policies are required in order to protect and manage
those sites, in a way that accommodates their distinct nature. More specifically, the con-
cern is to avoid clashes between the views of the conservation or expert community (to
whom international heritage law has traditionally primarily catered, alongside nation-

9 Duursma J. C. Fragmentation and the International Relations of Micro-States: Self-Determination
and Statehood Cambridge: Cambridge University Press, 1996. P. 386.

20 Ipid. P.396.

21 Chechi A. Protecting Holy Heritage in Italy. P. 400.

22 | jxinski L. Religious Cultural Heritage. P. 121-135.

28 QOperational Guidelines for the Implementation of the World Heritage Convention (adopted 10 July
2019), UNESCO Doc. WHC. 19/01. Para. 10.

24 Ibid. Para. 24.
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states)?5 and the views of the religious communities still using the site, seen as they are
the people who will in effect undertake most of the conservation and management efforts.

By including religious communities in the process, the World Heritage system opens
itself up to incorporating the views of non-state actors other than experts, in what is a
remarkable development in the system. The “Statement on the Protection of Religious
Properties within the Framework of the World Heritage Convention” recognizes the role
that communities play in the “creation, maintenance, and continuous shaping of sacred
places, and the custodial role played by them in caring for these as living heritage”?8. The
same statement also commits to “enhancing the role of communities and the avoidance
of misunderstandings, tensions, or stereotypes”?’. By putting religious communities front
and center, it seems that the World Heritage system is willing to bridge the schism be-
tween the interests of conservation and the imperatives of interacting with heritage. It is
still to be seen how these strategies are developed within the World Heritage system, and
how they spread to other regimes under UNESCO. Also importantly, it remains to be seen
how states will respond to these intended changes, especially in the context of minority
religions.

Religion, and religious communities and sentiment, have long played a key role in
Russian history and heritage. Much of pre-Revolution Russian heritage protection was
aimed at straddling the East-West divide, since the country is on both sides of it, and in
the 19t century it included religious Buddhist heritage in Eastern Russia, for instance?s.
Much of ancient Russian heritage is related to religion that was a center of the daily inter-
est of Russian people. The Russian Orthodox Church engages with the status of religious
buildings as heritage by contributing to the reconstruction, restoration and renovation of
churches and monasteries?®.

Even during the Soviet Union, which in its more radical conception was premised on
the eradication of religion, heritage remained a strong political instrument3°, and with it,
religion. The destruction of heritage, and iconoclasm and the destruction of churches
in particular, was a part of the Bolshevik Revolution’s mythology and actual operation3'.
However, great effort was also undertaken to preserve and create heritage that was seen
as useful to the Soviet cause. In other words, “By assuming the role of protector of cultural
property and by forging a legislative space dictating that action, the young Bolshevik gov-
ernment sought to establish new values”32, The Soviet regime’s approach to heritage is
often remembered because of Socialist heritage, that is, heritage that was produced dur-
ing the Soviet regime to represent and narrate the ideals of the October Revolution. This
heritage, while important, is only a second phase in Soviet heritage, the first one being
dedicated to the protection of “Old Russia” heritage, and the history and memory of great-
ness that was important to validate the Soviet regime. Much of this heritage was religious
in nature, which allowed for religion as culture to survive the Soviet regime’s distaste for it.
Churches were tolerated during the Second World War, for instance, because of their abil-

25 For a critical discussion, see: Lixinski L. International Cultural Heritage Regimes, International Law
and the Politics of Expertise // International Journal of Cultural Property. 2013. No. 20 (4). P.407-429.

26 Statement on the Protection of Religious Properties within the Framework of the World Heritage
Convention. Para. 4.

27 |bid. Para. 9.

28 Mironenko P. Conservation Issues on UNESCO World Heritage Sites in Russia. From the Roer-
ich Pact to Contemporary Challenges// Cultural Landscape in Practice / eds G. Amoruso, R. Salerno. New
York: Springer, 2009. P. 145-150, 145-146.

29 Ibid. P. 149.

30 Deschepper J. Between future and eternity: a Soviet conception of heritage // International Jour-
nal of Heritage Studies. 2019. No. 25 (5). P.492.

31 |bid. P.493-494.

32 Ibid. P.494.
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ity to galvanize nationalism, and thus played a secular role that was separate from religious
rite, and aligned with Soviet aspirations®3,

Religious heritage was, however, decidedly made non-religious during the Soviet
regime. The religious repression of the 1920s and 1930s, as well as Khrushchev’s anti-
religious campaign from the late 1950s to 1964, saw many religious buildings destroyed
or closed. Attacks on these buildings were seen as attacks not only on the institution of
religion, but also on the local communities themselves®*. Further, many surviving reli-
gious buildings were turned into stables, barns, cultural halls, garages, administrative of-
fices, small factories, and libraries®®. State museums were created in former monasteries
and churches, the buildings valued because of their “cultural and historic significance”.
Despite the view that these were destructive actions, however, there was a strong pres-
ervationist impulse behind them, and a recognition of religion as a major component of
Russian heritage and identity3¢. Museification of religious buildings had a dual purpose:
the protection of heritage; and the use of monasteries as platforms for anti-religious
propaganda®’. Some of these museums were transferred back to the Orthodox Church
at the end of the Soviet regime, creating conflict between religious and secular cultural
institutions38.

At the end of the Soviet regime, religious buildings had their status as “towering ex-
amples of national heritage, potentially available to contenders for political and economic
power as symbolic capital to exploit in their struggles for power” revived. Heritage became
a central part of the struggle to redefine (and control) the national identity of post-Soviet
Russia. But new renditions of Russianness “could not compete with long-standing rendi-
tions that played on themes of a strong state, patriotic wars, Russia’s historic vulnerability
to foreign invasion and, increasingly, on the theme of Holy Russia”?°. State and the Ortho-
dox Church therefore formed an axis around which national identity was built*.

This approach to heritage mattered both within and outside Russia. During the Soviet
era, heritage and international politics were closely related, and the Soviet Union very pur-
posefully politicized heritage at UNESCO during that period*'. Therefore, it is safe to as-
sume that the political power of heritage, tapped into through Soviet heritage diplomacy,
was also used by the post-Soviet regime and its embrace of religious heritage. Religious
heritage in Russia, therefore, is not really about religion: it is about the role of religion in
politics, and religion as a coalescing force for creating and controlling national identity.

Russia has been a party to the WHC since 12 October 1988, which is not long before
the collapse of the Soviet Regime. However, the participation in international legal instru-
ments does not seem to have much domestic purchase, at least from the perspective of
the WHC, since inscription on the World Heritage List does not have a significant effect

33 Smith S. A. Contentious Heritage: The Preservation of Churches and Temples in Communist and
Post-Communist Russia and China // Past and Present. 2015. No. 10. P. 187.

34 |bid. P. 186.
5 |bid. P. 188.
6 |bid. P.178.
37 Ibid. P. 184.
8 Takahashi S., Maejima N., Kobayashi H. UNESCO World Heritage and the regional powers: Chang-
ing representations of religious cultural heritage // Eurasia’s Regional Powers Compared — China, India,
Russia / ed. by Sh. Tabata. Abingdon: Routledge, 2014. P.232-233.

39 Smith S. A. Contentious Heritage. P.201.

40 bid. P.202.

41 Geering C. Protecting the heritage of humanity in the Cold War: UNESCO, the Soviet Union and
sites of universal value, 1945-1970s // International Journal of Heritage Studies. 2020. Vol. 26, No. 12.
P.1142.
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on internal tourism, and therefore little commercial influence. At the same time, however,
there is significant political and social influence that flows from heritage status in Russia*.

A large proportion of world heritage sites in Russia has a religious element to them.
Of the 18 Russian cultural sites on the World Heritage List (plus 11 natural sites), at least
11 are religious, making them the majority of Russian sites on the World Heritage List. Of
those, only one is not tied to the Orthodox faith, and refers to the presence and impact of
Islam in Russian history: the Bolgar Historical and Archaeological Complex, on the World
Heritage List since 201443,

Among the many Orthodox sites, a key example is the Cultural and Historic Ensemble
of the Solovetsky Islands, on the list since 1992 (that is, shortly after the collapse of the
Soviet regime, and one of the earliest Russian sites on the List)**. Initially, the Russian
government wanted it listed as a mixed property, acknowledging both cultural and natural
features of the site, but the site was ultimately listed only as cultural*®. The listing allowed
for the continued management of the site as secular, but, over time, the Orthodox Church
has gained increasing control over the management, conservation, restoration, and use
of the site*s.

Therefore, the connection between World Heritage and religion, like with other areas
of international heritage law discussed above, focuses primarily on the importance of re-
ligion for the past of a nation, which then can shape the present and the future selectively.
The pervasiveness of religious heritage among Russia’s World Heritage sites attests to
the importance of religion for the shaping of Russian national identity. At the same time,
though, the extent to which these heritage narratives actually aid religion, as opposed to
serving a nationalist narrative, is unclear. Part of that unease is attributable to the fact that
heritage law focuses on “objective” values of a building or structure, as opposed to the
religious practice itself, which may or may not depend on specific physical support. The
next section focuses on international heritage law’s possibilities of protecting religion not
as a building, but as a living practice.

2. Intangible Cultural Heritage and Religion
as a Platform for Religious Rights

The last major treaty under UNESCO for our purposes, the 2003 Convention for the
Safeguarding of the Intangible Cultural Heritage (ICHC) is also important for thinking about
the relationship between heritage and religion. More broadly, the ICHC was conceived as a
means to challenge many of the traditional tenets of heritage conservation and manage-
ment, and to include communities more centrally in safeguarding processes, even if this
promise has not always been fulfilled*. When it comes to religious heritage, the definition
of Intangible Cultural Heritage (ICH) in the convention mentions that belief systems can
be considered intangible heritage (ICHC, Article 2). But the drafting history of the treaty
indicates a consensus that religion itself is not part of intangible heritage, at least with re-
spect to their canons. The rituals of religion can be considered ICH, but not religion itself

42 Takahashi S., Maejima N., Kobayashi H. UNESCO World Heritage and the regional powers. P.232.

43 Bolgar Historical and Archaeological Complex // UNESCO World Heritage Center. Available at:
https://whc.unesco.org/en/list/981 (accessed: 18.12.2020).

44 Cultural and Historic Ensemble of the Solovetsky Islands // UNESCO World Heritage Center. Avail-
able at: https://whc.unesco.org/en/list/632 (accessed: 18.12.2020).

45 Takahashi S., Maejima N., Kobayashi H. UNESCO World Heritage and the regional powers.
P.233-234.

46 |bid. P.235.

47 For a fuller exploration, see: Lixinski L. Intangible Cultural Heritage in International Law. Oxford
University Press, 2013.
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in its moral and theological aspects*. That way, the ICHC avoids passing judgment on
the validity of religious practices, and embraces diversity in a more open way, allowing re-
ligious communities to ultimately control the meaning of their own practices. A remaining
question with respect to ICH is to what extent, if any, the relationships between heritage
and religion are changed by this new way of thinking about heritage.

Despite the exclusion of religion from the ICH definition, a range of religious prac-
tices are recognized within the ICHC, testifying to “their importance as elements of cultural
identity”49. Religious rituals like processions and sacred dances can be considered ICH
for international law purposes, as long as they are seen not as “canonical or orthodox
practices”, and as “popular religious customs” instead®?. Religious rituals have thus been
listed from countries as diverse as Belgium, Croatia, the Republic of Korea, Bolivia, Lux-
embourg, Spain, and Zimbabwe?®'. These have been listed as religious practices, and also
as practices that are labelled religious while in fact serving other purposes within the com-
munity, such as the protection of older and more powerful elements of social cohesion32.

If religion is quintessentially living culture, and rituals such as processions have been
listed in the ICHC lists, how separate can heritage mechanisms really be from religion?
After all, ICH listing has a commodifying effect that, albeit smaller than in other regimes,
still has the power of fixating meaning, and, most importantly, fixating control. So, even
if the ICHC system does not pass judgment on religious canon, it still has effects on, for
instance, the political uses of heritage. Depending on how control over the meanings and
uses of ICH is configured through the listing process, religion can be stripped off its politi-
cal content, which is often central to a religion’s mandate and social relevance®3, or it can
become a tool of resistance®*.

Taken together, the international legal framework around cultural heritage seems to
have promoted an important shift in allowing for more community control over their own
heritage. Thus, religious sensitivities can be more easily accommodated, even if they are
necessarily sanitized in their translation for and through the other non-state stakeholders,
namely experts and conservators. But heritage is still placed front and center, and that
relevance presumably means that, when a religious community fundamentally diverges
from the views of heritage managers about the uses of a religious site, the conservator’s
view will prevail. Perhaps a framework that puts the protection of religious belief front and
center will lead to a different result. International human rights law, and the right to free-
dom of religion under it, is one such framework.

International human rights law is a fairly developed framework, and cultural identity
and heritage matters have often been adjudicated under it. The 1966 International Cov-
enant on Civil and Political Rights is particularly important for present purposes, as it is the
most widely ratified international human rights treaty of general application, and it con-

48 Chechi A. Protecting Holy Heritage in Italy. P.400; Ubertazzi B. Article 2 (2): Manifesting Intangi-
ble Cultural Heritage // The 2003 UNESCO Intangible Heritage Convention: A Commentary / eds J. Blake,
L. Lixinski. Oxford: Oxford University Press, 2020. P. 70.

49 Francioni F. Article 2 (1): Defining Intangible Cultural Heritage // The 2003 UNESCO Intangible
Heritage Convention: A Commentary. P.55.

50 Ubertazzi B. Article 2 (2): Manifesting Intangible Cultural Heritage. P. 70 (citing: UNESCO, Repre-
sentative List of the Intangible Cultural Heritage of Humanity 2009. UNESCO Publ., 2009. Element No. 4).

51 Ibid. P.70-71.

52 |bid. P. 71.

53 See for instance: Aykan B. How Participatory is Participatory Heritage Management? The Politics
of Safeguarding the Alevi Semah Ritual as Intangible Heritage // International Journal of Cultural Property.
2013. No. 20. P.381-405.

54 See for instance: Xue A. Religion, Heritage, and Power: Everyday Life in Contemporary China, PhD
Dissertation. Edith Cowan University, 2014.
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tains a specific provision protecting freedom of religion (Article 18), in addition to a provi-
sion protecting minority cultures (Article 27).

With respect to Article 27, very little of its jurisprudence relates to religious practices,
mostly focusing on other practices such as language, economic activities, and Indigenous
law. Commentators also indicate that generally matters relating to religious minorities
would be dealt with under Article 18, and subsumed under that article’s protection55. That
subsumption will place the interests of minorities under the “public morals” limitation to
freedom of religion, inasmuch as that clause is read as meaning the views of the majority.
However, the Human Rights Committee has made it clear that “public morals” measures
must reflect a pluralistic view of society, and not that of the majoritarian culture®®. Further,
the provision on minority rights is fairly unique to the ICCPR, and other comparable in-
ternational human rights treaties do not have a specific provision on minority protection,
and would thus deal with religious heritage issues under the right to freedom of religion.
Therefore, and because not all cultural heritage is minority-related, | will focus primarily on
the right to freedom of religion as a means through which religious heritage can be inter-
preted in international human rights law. The question to be answered is whether religious
community interests can be accommodated in the event of clash with heritage protection.

Within the framework of the ICCPR’s freedom of religion provision, protection is ex-
tended not only religious practices themselves, but also to the very right to have or adopt a
religion®’. Limitations are however permissible to this right, based on a number of grounds,
and subject to a standard proportionality analysis (that is, that the limitation is required by
law, connected to a specific governmental goal, and ultimately the impingement on the
freedom is proportionate to the benefit for the government’s goal)%8. Public morals is a
permissible ground applicable in the context of religious minorities, as seen above.

In order to make a case that heritage protection measures impinge on freedom of
religion (for instance, curtailing a religious community’s ability to change the interior of a
heritage-listed temple), the religious community will have to make a case that the infringe-
ment on their ability to change the interior of the temple curtails their ability to practice a
specific and essential tenet of their religion. In other words, the protection of freedom of
religion is not possible for all religious practices within a certain belief system; rather, the
religious practice needs to be essential to the belief system, as the jurisprudence on con-
scientious objection shows®®. When it comes to cultural heritage protection, it means that
a certain degree of latitude is given to the state to protect the heritage-based interests of
non-believers. Therefore, even the protection of freedom of religion puts heritage inter-
ests above religious interests in most cases, unless a compelling case can be made for
why the heritage protection measure will affect a fundamental tenet of religion.

Religion and heritage can therefore be seen from at least two relative positions: the
listing of religious practices as heritage; and heritage interests in conflict with religious
practices. In both of those instances, the effect of heritage is to focus on religion as a
platform for identity that relates to society at large, rather than a inward-looking, self-rein-
forcing set of beliefs. In this respect, the relationships between religion and heritage may
seem at odd with the commitment to protect religious freedom as a human rights, which
focuses on religion for its own sake, and also largely on religion as an individual, rather

55 Joseph S., Schultz J., Castan M. The International Covenant on Civil and Political Rights: Cases,
Materials, Commentary. 2"¢ ed. Oxford: Oxford University Press, 2004. P.789.

56 Ibid. P.510-511.

57 Ibid. P.504.

58 Ibid. P.507-508.

59 Forthe ICCPR, see: Ibid. P.511-512. For the European Convention of Human Rights, see: Lixinski L.
Intangible Cultural Heritage in International Law. P. 166-167.
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than collective, endeavour. However, that apparent mismatch does not withstand closer
scrutiny.

The international human right to freedom of religion, while seemingly protecting the
right of all to practice and profess their faith, does not in fact protect religion for its own
sake. Rather, it protects the ways in which people choose to use their religion. What is
protected is not the core of religious tenets, but the ability to practice them. The case law
of the European Court of Human Rights seems to confirm the same idea in the Case of the
Jewish Liturgical Association Cha’Are Shalom ve Tsedek v. France®. This case revolves
around the regulation of ritual slaughter of animals for consumption. In its judgment, the
European Court determined that the practice was essential for Judaism, but it did not en-
ter into the question of whether ritual slaughter could be impinged upon by law; instead, it
focused on a system of governance and certification of kosher meat. Thus, human rights
law can sidestep the core belief and thus allow states to regulate it indirectly, with more
leeway®’.

Secondly, with respect to the right to freedom of religion as an individual or collec-
tive right, there are strong arguments to be made about this right being exercised on an
individual basis, and at any rate with the primary of its individual aspects over collective
ones’2, The recognition of religious heritage would suggest otherwise, at least inasmuch
as heritage, particularly intangible heritage, is safeguarded for the benefit primarily of
communities, and only then smaller groups or even individuals®. Nevertheless, the ef-
fect of safeguarding religion as an individual right is not to exclude its collective dimen-
sions, but rather to again dissociate tenet from practice: religious tenets can be held col-
lectively, but said collectivity is abstract, controlled by a privileged few individuals, and
there is therefore room for abuse. Focusing on the practice does away, or at least greatly
dilutes, the possibility of using religion for oppressive purposes, whether that is within the
religious group (which is when conflict between individual or collective rights usually flares
up in the context of religion), or in the relations of the religious group with the community
at large (which is on what heritage focuses, alongside international human rights cases
on the persecution of religious minorities)®4. Therefore, the work that heritage law does
in highlighting the collective aspects of religion should not be seen as detracting from the
work of the right to religious freedom, and religion as culture has an important role to play
in human rights questions, by allowing for greater dialogue among religious communities,
complementing the focus of international human rights law.
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A similar issue on the engagement of a religious community with broader society, but
with respect to built heritage, was the subject of a case before the US Supreme Court. In
Boerne v. Flores®, a local congregation in Boerne (Texas) wanted to expand their church
to accommodate their growing numbers®8. The church was at the time unable to accom-
modate all those coming to services, but it was also listed under local regulations protect-
ing the historical district. The case served as an important test of the Religious Freedom
Restoration Act (RFRA), which protected religious practices by requiring the government
to prove a compelling interest in order to justify an interference substantially burdening
religion, and that the interference is the least restrictive means of furthering that interest
(a threshold very similar to the proportionality test adopted by international human rights
bodies). RFRA had been passed in order to re-establish the compelling government in-
terest test, which had been watered down with respect to religion in a case involving the
ceremonial use of Peyote, where the Court held that government should not be required to
prove a compelling interest, and that laws of general application were subject to less strict
scrutiny®’. RFRA rejected those cases, going back to previous case law on the compelling
government interest test®, but adding the least restrictive means prong.

The US Supreme Court decided that RFRA exceeded governmental authority, and
thus struck it down. It said that RFRA was a federal intrusion into states’ rights to regulate
for the health and welfare of their citizens (“welfare” being the category under which herit-
age protection falls)®9, and that it was not designed to identify and counteract laws that
were likely to be unconstitutional because of their treatment of religion. Because RFRA
was too broad, it was struck down in its totality. Therefore, the necessity of proving that a
practice was essential to a belief system was also done away with, making the law under
the United States Constitution less protective of religion, and giving more leeway to cul-
tural heritage protection. But states can choose to regulate differently, and exempt reli-
gious buildings from historic preservation laws (even if these exemptions could be seen as
favoring certain religions, thus violating the separation between church and state and the
Constitution overall, at the opposite end of the spectrum we have discussed so far)’°. The
main decision of Boerne v. Flores, in this context, is that the federal government cannot
make those decisions for communities.

Laws of general applicability (such as cultural heritage laws) with incidental burdens
on religion are to be protected’!, and RFRA’s sweeping application would impair govern-
ment’s ability to create laws of general application. Persons affected by heritage protec-
tion laws (assumed to be neutral)’ are not more affected because of their religious beliefs;
geography is the determining factor (that s, living in a specific protected area), rather than
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religion itself, at least insofar as built heritage is concerned’®. It was characterized by the
US Supreme Court as an “attempt [at] substantive change in constitutional protections”4,
by allowing religious beliefs to displace the needs of a secular society, thereby opening
the way for certain religions to intrude on the lives of practitioners of other faiths. Religious
protection went too far under RFRA, an act that was supposed to not allow governmentim-
pingement on religion, instead of allowing religious impingements on government, which
seemed to be one of its effects. After all, claims that a law burdens the exercise of religion
are difficult to contest”™, and the logic of international human rights law of requiring that
the religious practice be central to the belief system is very subjective.

Therefore, even human rights law, a field of law that is meant to protect religion before
protecting heritage, seems to still privilege in many instances heritage protection. That
logic can be seen in international human rights cases, in which there is a burden on the
religious community to prove that the religious practice being impaired by heritage protec-
tion is essential to the belief system, a decision ultimately made by the human rights body
and that removes from religious communities the ability to enforce the parameters of their
own religion against others. And, in a comparable US case, the communities themselves
do not even get the chance to argue that their religious belief system is disproportionately
burdened: as long as the heritage protection law is neutral and of general applicability, it
can burden religion.

The position under human rights law (and US constitutional law) is thus that secular-
ism (and heritage as a symbol of it) takes precedence over religion, even if the two can
coexist if religious communities are willing to accommodate heritage protection norms.
At the same time, however, to think of religion as heritage through the lenses of human
rights also makes room for the accommodation of difference. The protection of the rights
of others in international human rights law, a legitimate ground for restriction of freedom
of religion, can tone down the possible uses of religion to promote group thinking that ex-
cludes outsiders, as well as the related use of religion to create or encourage nationalistic
thinking. Therefore, human rights law, by forcing the accommodation of the concerns of
the larger community, and not just the perspective of believers, prevents the totalization of
religion. Cultural heritage law brings to the table the recognition of religion as a collective
endeavor, and not just an individual right that is harder to consider in its social effects. Hu-
man rights law and cultural heritage law thus both bring important elements to our thinking
about religion and the role that it plays in society, particularly when religious practice is so
deeply embedded in society so as to achieve heritage status. This combination helps en-
gage religion and the rights of believers in a productive dialogue that does not necessarily
subject religion to the demands of secularism, but instead creates pathways for acknowl-
edging the culturally relativist role of the human right to freedom of religion in the shaping
of harmonious communities.

Cultural relativism with respect to human rights is a key feature of the regime govern-
ing intangible cultural heritage, despite the limitation in the definition of intangible heritage
that only allows for the recognition of intangible heritage that is in compliance with inter-
national human rights standards’®. What this embrace of relativism shows is that cultural
heritage law is a space where identities can be rendered more malleable, and dialogue
had more productively, than in the realm of international human rights law. Community
control over intangible heritage also means that, instead of religion being coopted by the
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state to serve a nationalist narrative, it serves a community’s aspiration to cohesion and
dialogue with society at large.

Russia is not a party to the ICHC, but there is Russian practice under this treaty be-
cause of a transitional provision that incorporates the program of Masterpieces of the Oral
and Intangible Heritage of Humanity (a predecessor to the ICHC) into the Representative
List of the Intangible Cultural Heritage of Humanity””, Therefore, Russia is effectively tied
to the ICHC in this respect, and that connection offers a window to examine the possibili-
ties of safeguarding Russian religious heritage in international law.

Specifically, one of the two Russian items from the Masterpieces program is the “Cul-
tural space and oral culture of the Semeiskie””8. This manifestation of intangible heritage
was added to the Masterpieces program list in 2001, and then incorporated into the ICHC
list in 2008. The Semeiskie community is constituted primarily of “Old Believers”, which
date back to the seventeenth century and were repressed over the course of the history
of the Russian Orthodox Church, particularly by Catherine the Great. Exiled to Siberia,
they were able to preserve important elements of their culture, and the space east of Lake
Baikal where they concentrated has become an important area for the practice of their
religion, but also a significant remnant of pre-seventeenth century Russia. This religious
community and their practices, through persecution and exile, became a time capsule of
Russian history and identity. The end of the Soviet Union also ended their isolation, but
their contact with mainstream Russian culture has also put pressure on their cultural tradi-
tions, even if they are willing to safeguard much of their intangible practices themselves™®.

Cultural spaces in the ICHC are akin to cultural landscapes in the WHC (which, as
discussed above, is where most of the connection between world heritage and religion
is to be found in the Operational Guidelines). There is thus an important element to the
connection between place and human groups, and the role of religion in cementing and
amplifying those connections. Religion can thus serve not only as a cultural practice in
its own right, but also a means to ground communities. For Russia specifically, the safe-
guarding of the Semeiskie cultural space is a strong indicator that other ways of think-
ing about religion as culture are possible in international law, and to promote narratives
that are not about nationalism at the exclusion of others, but to remember that religion
can be (but should not be) used to persecute minority groups, and that ultimately those
once-persecuted groups contain the same values we wish to promote through culture and
cultural dialogue. Religious heritage as ICH, therefore, underscores the role of religion is
bridging different groups, and that in the long-term the exclusion of certain groups on the
basis of their religious beliefs or lack thereof is a hollow enterprise, as fundamentally all
communities have a right to coexist.

In light of the above, to safeguard religion and the right to freedom of religion through
heritage is no easy task, because it requires thinking of religion in its collective aspects,
whereas religion is usually imagined and protected as an individual right. Nevertheless,
there are past examples of imagining religion as the collective practice of a community
within domestic rights frameworks, and therefore international human rights law can make
an accommodation for these collective dimensions, while remaining mindful of the need
to protect individual religious identity first.

Further, religion as culture does not need to be always secularized to be safeguarded,
as the example of Russian intangible heritage shows. Hence, there is a strong case to be
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made for Russia to ratify the ICHC, so religion can be brought to life as a cultural mani-
festation, but one that is centrally controlled by the communities of faith to pursue their
identities conditioned to tolerance values that are in sync with core religious tenets, as
opposed to the risk of cooption of religion to promote nationalism that is otherwise seen
in international heritage law. The secularization of religion that is a key effect of cultural
heritage law in other domains does not always address the problem of intolerance, it can
simply hide it away by creating a barrier between religion and the world. Safeguarding
religion as intangible heritage necessarily renders that barrier porous and makes much
needed room for engagement with religious tenets subordinated to human rights values
that are already at the core of most religions.

Conclusions

Cultural heritage law, religion, and human rights are part of a complicated equation
about the shaping of national identity and the promotion of intercultural dialogue and just
societies. For the most part, international heritage law leans towards the secularization of
religion, and focuses on the social work that religion does. While this turn to secularism
can be seen as going against religious tenets, it is actually well in line with the protection
of the human right to freedom of religion, inasmuch as it prevents the abuse of religious
canon against certain communities, groups, and individuals, whether internal or external
to the specific religion. There is therefore much to be gained from thinking about religion
as cultural heritage. Problems remain in the use of religion as a driver of nationalism, which
is facilitated by thinking of religious heritage as divorced from (religious) communities, as
seen in the example of the WHC, even though significant efforts are being undertaken by
UNESCO in this area. But the focus on religious heritage as living heritage, enabled by
treaties like the ICHC, allow for heritage and religion to contribute to a broader conversa-
tion about humanity and the values we wish to espouse. There is a strong case for Russia
to ratify the ICHC so as to benefit from these possibilities of intercultural dialogue within
the framework of Russia’s cherished religious heritage.
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PennrnosHoe Hacneane B MeXyHapoAHOM npase:
HaLMOHanu3M, KynbTypa 1 npaBa

J1. JInkcuHckn

Ansa untupoBanus: Lixinski, Lucas. Religious heritage in international law: Nationalism, culture, and
rights // NpaBoeeneHune. 2020. T.64, N2 1. C. 138-155. https://doi.org/10.21638/spbu25.2020.111

B cratbe nccnenyetcs 1a ponb, KOTOPYIO PENNTMO3HOE HAcneame UrpaeT B HaLEM MblLne-
HUK 06 MCNONL30BAHMM HEMATEPUASIBHOIO KYJIbTYPHOIO Hacneaus B NofMTUYECKOM, COLMO-
JIOrM4ECKOM U KyJIbTYPHOM acrnekTax. PaccmarpmBaemas Kak Hacnegue, penurusa BuiCTynaet
BAXXHOW 4aCTbO HALIMOHANBHOIO CTPOMTENIbCTBA, OTOPBAHHOM OT PYHAAMEHTASIbHBIX KAHOHOB
1 BOCMPUHUMAEMOl Kak coumanbHas npakTuka, 4To, No MHEHUIO aBTopa, No GObLUEl YacTun
ABNSETCA Pas3BUTMEM B NPaBWIIbHOM HanpaBfieHNUM B COOTBETCTBUM C MEXAYHapPOOHO Mnpu-
3HaHHbLIM MPaBOM YeNloBeKa Ha cBo6Oy BeponcrnoBeaaHus. B ctatbe nccnenyetcs penmrnos-
HOE Hacneave B MexayHapoaHOM npase Yepes POCCUNCKNI OMbIT BOCNPUATUS kak KOHBEHLMK
o0 BcemumpHom Hacnegum 1972 r., Tak n KOHBEHUMN O HEMaTepuranibHOM KybTYpPHOM Hacneamm
2003 r. C To4KM 3peHUst aBTOPa, LLEHHOCTM Takoro Hacneams npeobnafaT HaL PeMrmo3Hbl-
MW, NO KPamHeEN Mepe NOCKOJIbKY KOHLEMUMS HEMATEPUabHOro KynbTYpPHOrO Hacneams Bbl-
CTynaeT B Ka4yecTBe NMocpenHuka Afs pacrnpocTpaHeHUs cekynspmamMa M KoOCMononnTuama.
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OpHako B TO Xe Bpems NpaBo Yyesioseka Ha cBOOOAYy BeponcrnoBeaaHns crocoGHO MOMoYb pe-
JINTMO3HbIM OBLLIMHAM MCMO0J/1b30BaTh BO3MOXHOCTM COXPaHEHNs Hacneams 418 3alunTbl BEPbI.
Takum 06pasom, B TO BpeMs Kak NpuaaHme pennrim npuBuaIernpoBaHHOro nosioXeHus pac-
cMaTpMBaeTCa Kak HECOBMECTUMOE C OpUEHTaLMEN Ha YCTaHOBNEHE MUpa U Ananora Mexay
HaUMSIMK, KOTOPOW MeXAyHapoaHOe NPaBo MMEET TeHAEHLUMIO OTAaBaTb NPMOPUTET, MPOLLEC-
Cbl UMMNIEMEHTaUMN NpaBa Hacneams Takxke o6nagaioT NnoTeHUManomM CoaencTBrUa pPenurim
1 PENNIrMO3HLIM 00LLIMHaM. [0 MHEHMIO aBTopa, CBSA3b MPaBOBLIX HOPM O HEMaTepuasibHOM
KyJILTYPHOM Hacfieaun ¢ KOHLEMNLUMEn npas YenoBeka co3aaeT A8 TakmMx cTpaH, kak Poccus,
CTVMYJbl 60Jiee Cepbe3HO 3aHMMATLCA BO3MOXHOCTAMN UMMIEMEHTALMN MEXAHN3MOB 3aLLM-
Tbl 9TOr0O HaACNEAMS A1 OXPaHbl ONPEOENEHHbIX PESIUIMO3HbLIX NPaKTUK U CAEPXMBaAHMUSA POCTa
ornacHoro HauuoHanuama. Moatomy Poccum cnegyeT cepbe3HO pacCMOTPETb BOMPOC O paTu-
dukaumm KoHBeHUMM 0 HeMaTepuasibHOM KyLTYPHOM Haceamnu, no KpanHen ans Toro, 4Toobl
OHa NpuHecna nosb3y 00paLLEHMIO C PENUTMO3HBIM HACEANEM M €0 UCMNOJIb30BaHUIO B CTPa-
He, a TakXke cnocobCcTBOBaNa PaCLLUMPEHNIO CBOGOALI BEPOMCMNOBEAAHMS KaK NpaBa YesloBeKa,
NPU3HaBaeMoro v B MHONBUAYaIbHOM, U B KOJIJIEKTUBHOM U3MEPEHUSX.

KntoueBbie c/ioBa: penvurvisi, CekynsapusmM, HematepuasnbHoe Hacneave, MMpPOBOe Hacneave,

MeXayHapoaHOe npaBo, KOJM3NA Npas, MHOVBYAYaIbHbIE NpaBa, KOJIJIEKTUBHbIE NMpasa, poc-
cuiickoe Hacnegue.

Cratbsa noctynuna B pegakumio: 4 mast 2020 .
PekomeHpoBaHa B nevatb: 23 nekabps 2020 r.

JlnkenHcku Jlykac — p-p Hayk, npod., YHuBepcuteT Hosoro KOxHoro Yanbca, Asctpanus, NSW
2052, CugHen, UNSW, I.lixinski@unsw.edu.au
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The question of restitution of removed cultural properties to which existing treaties do not ap-
ply for chronological or other reasons, is far from being settled under customary international
law. It seems that an evolutionary trend is developing in present customary international law
according to which claims related to the movements of cultural properties should be addressed
in order to achieve an equitable solution, taking into account all relevant circumstances. These
circumstances include: factors surrounding the removal of the cultural property from the state
of origin, in particular the legality of the removal under the law of the state of origin or the sub-
stantive injustice of the removal; the importance of the cultural property for the state of origin,
including its emblematic character; harm to the integrity of the cultural context from which the
cultural property was removed; the amount of time since the cultural property was removed
from the state of origin; the appreciation for and the care used to preserve the cultural prop-
erty in the state of destination; the state of origin’s commitment to care for the preservation of
the cultural property if it is returned to it. Agreements between the Italian Ministry of Cultural
Properties and activities by American museums are aimed at resolving disputes over the return
of cultural properties in order to reach an equitable solution taking into account all relevant
circumstances. This objective should govern relations between states of origin and states of
destination of cultural properties, and should also be shared, if this is the case, also by non-
state entities concerned. Non-adversarial procedures, such as negotiation, mediation or con-
ciliation, should be put in place to achieve the objective.

Keywords: restitution, removed cultural properties, customary international law, non-adversari-
al procedures, mediation, conciliation, illicitly exported cultural properties, Italian cases.

1. The Euphronios krater

The story of the Euphronios krater (a big vase used to mix wine and water) well docu-
ments the gravity of the looting of archaeological sites and the consequent international
trafficking of cultural properties that affected Italy in the last decades’. It also shows how
notable to address the question of the restitution of illicitly exported cultural properties is
the practice developed by the Italian Ministry for Cultural Properties and Activities (herein-
after: the Ministry) to conclude agreements with foreign museums?.

Tullio Scovazzi — Professor of International Law, University of Milano-Bicocca, 1, Piazza dell’Ateneo
Nuovo, Milan, 20126, Italy; tullio.scovazzi@unimib.it

' On the looting see: Watson P., Todeschini C. The Medici Conspiracy — The lllicit Journey of Looted
Antiquities from ltaly’s Tomb Raiders to the World’s Greatest Museums: New York: Public Affairs, 2006;
Felch J., Frammolino R. Chasing Aphrodite — The Hunt for Looted Antiquities at the Worlds’ Richest Mu-
seum. Boston: Houghton Mifflin Harcourt, 2011.

2 See: Fiorilli M. Cultural Properties and International Agreements // International Meeting on lllicit
Traffic of Cultural Property / ed. by J. Papadopoulos. Rome: Gangemi Editore, 2010. P. 161; Scovazzi T.
Analisi e significato della pratica italiana // La restituzione dei beni culturali rimossi con particolare riguardo
alla pratica italiana / ed. by A. L. Scovazzi. Milan: Giuffre Editore, 2014. P. 3.
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After having been manufactured by Euxitheos, the vase was painted and signed by
the Athenian artist Euphronios (active between 520 and 470 B. C.), one of the three great
masters of red-figure vases. It is one of the best Attic vases, the only complete among
the twenty-seven known as painted by Euphronios. The obverse side represents the god
Hermes who supervises the transport by Hypnos (Sleep) and Thanatos (Death) of the
corpse of the Trojan hero Sarpedon, killed in battle. The reverse side represents warriors
arming themselves. At the time of Euphronios, the most valuable Greek vases were manu-
factured and painted in Athens and then exported to Central Italy where the Etruscans
bought them for high prices.

In 1972 the Euphronios krater appeared for the first time in the collections of the
Metropolitan Museum of Art of New York (hereinafter: the Metropolitan Museum). It was
bought in exchange for 1 000 000 US $ and several ancient Greek coins. In an interview
given on 12 November 1972, the director of the Museum, Mr. Thomas Hoving, provided
quite vague information about the provenance of the property:

We got it from a dealer who was the agent for a person who has had this in the family
collection since about the First World War and we don’t talk about the name of these people
because they have other things that we might want to buy in the future.

<...>we bought it from somebody who happened to be in the country of Switzerland, who
was acting as the agent for somebody who was even in another country whose family had it
since around the First World War and that goes back a nice long time3.

The story became even less credible when Mr. Dietrich von Bothmer, the curator of
Greek and Roman art at the Museum, disclosed that the previous owners of the property
were the members of an Armenian family who because of unfortunate events were forced
to leave their home in Lebanon and emigrate to Australia®.

After some time, the truth was unveiled following an unexpected event. An Italian an-
tique dealer died in a car accident. In his pocket the police found a piece a paper with
the names of several people involved in the trafficking of illicitly excavated archaeologi-
cal properties. The Italian authorities concentrated their interest on Mr. Giacomo Medici,
another Iltalian antiquarian. In cooperation with the Swiss police, they inspected a three-
roomed warehouse held by Mr. Medici at the free-port of the Geneva airport. What they
found was astonishing. In the warehouse were kept about 3000 artifacts, often of very high
quality, most of them illegally excavated in ltaly®, together with a detailed archive that shed
light on a chain of people involved at different levels in the illegal trafficking, export and
sale of archaeological properties: diggers (so-called tombaroli, in Italian), middlemen,
traders, restorers, experts, European and American museum curators and collectors. Pic-
tures were also found that provided useful evidence about the relevant facts. In the case
of the Euphronios krater, the pictures documented the vase when found in a clandestine
excavation®, the vase during the restoration and the vase exhibited at the Museum, with
Mr. Medici and Mr. Robert Hecht (the American antiquarian who bought the vase from
Mr. Medici and sold it to the Museum) smiling next to it. Besides recovering the items de-
posited in the warehouse, the ltalian police and prosecutors were able to reconstruct the

3 The interview is published in: Meyer K. The Plundered Past. New York: Arts Book Society, 1973.
P.302.

4 lbid. P. 93.

5 Including frescos detached in the area of Pompei from a villa clandestinely excavated and irrepara-
bly damaged by the looters.

6 The looters used the polaroid technique, also to avoid the risk of entrusting a photographer with the
printing of the pictures. The polaroid technique, which was developed in the United States after World War
Il and introduced in Europe some years later, provides sure evidence that the excavations were made after
the enactment (1909) of the Italian legislation that prohibited unauthorized archaeological excavations.
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whereabouts of many archaeological properties that had already been sold to museums
and collectors’.

It was finally proved that the Euphronios krater had been clandestinely excavated in
1971 at Cerveteri, in the core of the area inhabited in ancient times by the Etruscans®. It
was illicitly® exported from Italy to Switzerland and, after a number of transfers, sold to
the Museum by Mr. Hecht, who imported it legally'® in the United States™. It seems that
the customs officer at the airport in New York made a pertinent comment when he asked
to inspect the box that Mr. Hecht brought and saw the vase: “I don’t know anything about
Greek art, but you’ve really got something beautiful here” 2.

After the discovery of its real provenance, the problem for the Italian authorities was
how to get the vase back.

2. The Agreements

The problem was finally solved by the conclusion of an agreement between the Min-
istry and the foreign museum concerned. Agreements of this kind have been concluded
subsequently also with other foreign cultural institutions, such as the Museum of Fine Arts
di Boston, the Princeton University Art Museum, the John Paul Getty Museum of Los An-
geles, the Cleveland Museum of Art and the Dallas Museum of Art'. While usually called
“agreements”, this kind of instruments cannot be considered as international treaties, be-
longing to the category of contracts between States and foreign nationals™.

The agreements allow the State of origin to overcome the obstacles posed the uncer-
tain outcome of litigation before a foreign court on the ownership of the claimed proper-
ties. They also allow the foreign museums to preserve their reputation as truthful cultural
institutions that do not encourage the pillage of the heritage of foreign countries and do
participate in the fight against the destruction of cultural contexts and the illicit traffic re-
sulting therefrom. Both parties agree on the strengthening of their relationship through
future cooperative activities, including loans granted by Italy of archaeological properties
of high value.

While the text of most agreements is kept confidential, an exception is the agreement
signed on 21 February 2006 by the Ministry and the Commission for Cultural Properties of
the Region of Sicily'®, on the one hand, and the Metropolitan Museum, on the other.

7 Unfortunately, it was not possible to locate a rare Etruscan Sarcophagus with Spouses which ap-
pears in one of the pictures seized. Was it sold to a private collector who keeps it hidden?

8 See: Rizzo M. A. Gli scavi clandestini a Cerveteri // Ministero per | Beni Culturale Ambientali. Bollet-
tino d’Arte. 1995. No. 89-90. Annex. P. 15.

9 lllicitly, according to Italian law.

10 Legally, according to United States law.

" Today such an import would be illicit also according to United States law, because of the Agree-
ment between Italy and the United States concerning the imposition of import restrictions on categories
of archaeological material representing the pre-classical, classical and imperial Roman periods of Italy
(Washington, 19 January 2001; renewed in 2006 and 2011).

2 See: Meyer K. The Plundered Past. P. 91.

B |n 2012 an agreement was concluded with a Japanese institution, the Tokyo Fuji Art Museum. It
provides for the return, under certain conditions, of the Tavola Doria, an anonimous painting of the 16t
century reproducing a portion of The Battle of Anghiari, a lost fresco by Leonardo da Vinci on a wall of
Palazzo Vecchio in Florence.

4 This type of legal instruments, which has an important background in the field of exploitation of
natural resources (for example, concessions to foreign companies for oil exploration and exploitation), are
used here to pursue a rather different purpose.

5 Under the Italian constitutional system, Sicily is the only region entitled to exercise an exclusive
competence as regards the cultural properties existing in the region.
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In the premise of the agreement, the Ministry states that the Italian archaeological
heritage “is the source of the national collective memory and a resource for historical and
scientific research”. It also recalls some basic aspects of the Italian legislation on cultural
properties, in particular that:

— the archaeological heritage includes the structures, constructions, architectural complex,
archaeological sites, movable objects and monuments of other types as well as their contexts,
whether they are located underground, on the surface or under water (preambular para. B);

— to preserve the archaeological heritage and guarantee the scientific character of
archaeological research and exploration operations, Italian law sets forth procedures for the
authorization and control of excavations and archaeological activities to prevent all illegal
excavations or theft of items of the archaeological heritage and to ensure that all archaeological
excavations and explorations are undertaken in a scientific manner by qualified and specially
trained personnel, with the provision that non-destructive exploration methods will be used
whenever possible (preambular para. C).

In fact, under the Italian Legislative Decree 22 January 2004, No. 42 (Code of Cul-
tural Properties and Landscape), all cultural properties found by anyone in any way in the
subsoil or on the seabed belong to the State demesne, if immovable, or to the inalienable
patrimony of the State, if movable (Art. 91, para. 1). The finder is entitled to a reward which
cannot exceed one-fourth of the value of the properties found. A reward is also granted to
the owner of the immovable property where the find has been made and to the holder of
a concession for research®. The reward may be paid either in money or through the ces-
sion of part of the properties found (Art. 92, para. 4)'. A special procedure, as specified
in Art. 93, applies in order to determine the amount of the reward. Legislation based on
similar principles has been in force in Italy since 1909 (Law 20 June 1909, No. 364; Law 1st
June 1939, No. 1089; Legislative Decree 29 October 1999, No. 490).

In the premise of the agreement it is also stated that the Metropolitan Museum:

— believes that the artistic achievements of all civilizations should be preserved and
represented in art museums, which, uniquely, offer the public the opportunity to encounter
works of art directly, in the context of their own and other cultures, and where these works may
educate, inspire and be enjoyed by all. The interests of the public are served by art museums
around the world working to preserve and interpret our shared cultural heritage (preambular
para. F);

— <...> deplores the illicit and unscientific excavation of archaeological materials and
ancient art from archaeological sites, the destruction or defacing of ancient monuments, and
the theft of works of art from individuals, museums, or other repositories (preambular para. G);

—<...>iscommitted to the responsible acquisition of archaeological materials and ancient
art according to the principle that all collecting be done with the highest criteria of ethical and
professional practice (preambular para. H).

The first objective of the agreement is the return of a number of archaeological items
that the Ministry has requested, affirming that they “were illegally excavated in Italian ter-
ritory and sold clandestinely in and outside the Italian territory” (preambular para. E). The
Metropolitan Museum, “rejecting any accusation that it had knowledge of the alleged il-
legal provenance in Italian territory of the assets claimed by Italy, has resolved to transfer
the requested items in the context of this Agreement” (preambular para. ). The transfer
does not constitute an acknowledgment on the part of the Metropolitan Museum of any

6 No reward is due to the finder if he has entered into an immovable property without the consent of
the owner (Art. 92, para. 3).

7 A tax credit of value corresponding to the reward can be granted on request to those who are en-
titled to the reward.

MpaBoBeaeHue. 2020. T.64, No 1 159



type of civil, administrative or criminal liability for the original acquisition or holding of the
requested items. The Ministry and the Region Sicily waive any legal action in relation to the
returned items.

The items in question magnificently document the spreading of ancient Greek civili-
zation in Southern ltaly. They are the Euphronios krater, four vases (namely, a Laconian
kylix, a red-figured Apulian dinos attributed to the Darius painter, a red-figured psykter
decorated with horsemen and a red-figured Attic amphora by the Berlin painter), a set of
fifteen Hellenistic silver items'® and a pyxis. They have been displayed at an exhibition held
from December 2007 to March 2008 at the Quirinale Palace in Rome (the residence of the
President of the Republic), together with other objects recovered from abroad™®.

The second, but not secondary, objective of the agreement is to promote cultural co-
operation between the parties. In exchange for the Euphronios krater, “to make possible
the continued presence in the galleries of the Museum of cultural assets of equal beauty
and historical and cultural significance”, the Ministry agrees to make four-year loans to
the Metropolitan Museum of archaeological objects of equivalent beauty and historical
and artistic significance selected from a list of twelve artefacts specified in the agree-
ment (Art. 4, para. 1). In exchange for the transfer of the four above mentioned vases,
the Ministry agrees to “loan a first-quality Laconian artefact to the Museum for a period
of four years and renewable thereafter” (Art. 3, para. 2). In exchange for the Hellenistic
silvers, the Ministry agrees to make to the Metropolitan Museum loans of cultural proper-
ties “of equal beauty and historical and artistic significance <...> on an agreed, continuing
and rotating sequential basis” (Art. 5, para. 3)2°. Throughout the forty-year duration of the
agreement (Art. 8, para. 1), the mutual co-operation extends to excavations, loans and
restorations of cultural objects (Art. 7)2'.

After its return to Italy as a consequence of the 2006 agreement between the Ministry
and the Metropolitan Museum, the Euphronios krater is now exhibited at the Museo Nazi-
onale Etrusco di Villa Giulia in Rome. But would the agreement have been concluded, if a
car accident had not occurred? The other agreements have paved the way for the restitu-
tion of several unique cultural properties, as the following instances show.

Under the agreement concluded in 2006 with the Museum of Fine Arts of Boston,
the Ministry achieved the restitution of thirteen items, including the marble statue of Vibia
Sabina, wife of the Roman emperor Hadrian?2, and several vases.

8 The fifteen refined items of gilded silver, called Morgantina Silvers, are the most important set of
jeweller’s art coming from Hellenistic Sicily. They were illegally excavated after 1978 from the archaeo-
logical site of Morgantina, an ancient city destroyed by the Romans in 211 B. C. They were bought by the
Museum for 3000000US $. After the return, they are now exhibited at the Museo Archeologico Regionale
of Aidone.

9 See the catalogue of the exhibition: Nostoi — Capolavori ritrovati, 2007. Nostoi means “returns”
in Greek.

20 “The Museum shall arrange and bear the costs of packing, insurance and shipment of the request-
ed and loaned items for transit to and from Italy” (Art. 6, para. 4).

21 According to A.K.Briggs “this unprecedented resolution to a decades-old international proper-
ty dispute has the potential to foster a new spirit of cooperation between museums and source nations,
spawn stricter museum acquisition and loan policies, reduce the demand for illicit cultural property, and
permanently alter the balance of power in the international cultural property debate” (Briggs A. K. Conse-
quences of the Met-Italy Accord for the International Restitution of Cultural Property // Chicago Journal of
International Law. 2007. No. 7 (2). P.623).

22 See: Polvoledo E. Returning Stolen Art: No Easy Answers // The New York Times. 27 October
2007. P.B13. Available at: https://www.nytimes.com/2007/10/27/arts/design/27ethi.html (accessed:
16.12.2020). According to a joint press communiqué of 28 September 2008, “the agreement includes the
creation of a partnership in which the Italian government will loan significant works from Italy to the MFA's
displays and special exhibitions program, and establishes a process by which the MFA and ltaly will ex-
change information with respect to the Museum’s future acquisitions of Italian antiquities. The partnership
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Under the agreement concluded in 2007 with the John Paul Getty Museum of Los An-
geles, the Ministry achieved the restitution of the Venus of Morgantina (a statue of 2,20 m,
with head and limbs in marble and body in limestone, illegally excavated in Morgantina23
and exported after having been cut in three pieces, paid by the Museum 18 000 000 US
$), the Trapezophoros (a support for ritual table that represents two griffons attacking a
hind, illegally excavated nearby Ascoli Satriano, paid by the Museum 5 500 000 US $)24,
as well as several vases;

Under the agreements concluded with the Princeton University Art Museum (2007)23,
the Cleveland Museum of Art (2008) and the Dallas Museum of Art, the Ministry achieved
the restitution of respectively eight, fourteen and six cultural properties.

Other cultural properties illegally exported abroad are claimed or might be claimed
by Italy. Some of the claims relate to properties that were not included in the above men-
tioned agreements with American museums, such as the bronze statues of the Victorious
Youth (or Athlete), attributed to Lysippus and held by the John Paul Getty Museum?®, and
the Cleveland Apollo, attributed to Praxiteles and held by the Cleveland Museum of Art.

3. An evolutionary trend in present customary international law

The question of restitution of removed cultural properties to which the treaties in force
do not apply for chronological or other reasons is far from being settled under customary
international law. While it is not possible to elaborate here on the matter?’, it seems that
an evolutionary trend is developing in present customary international law according to
which claims relating to movements of cultural properties should be addressed in order
to achieve an equitable solution, taking into account all the relevant circumstances, such
as, inter alia:

— the factors surrounding the removal of the cultural property from the State of ori-
gin, in particular the legality of the removal under the law of the State of origin or
the substantive injustice of the removal;

— the importance of the cultural property for the State of origin, including its em-
blematic character;

— the harm to the integrity of the cultural context from which the cultural property
was removed;

— the amount of time since the cultural property was removed from the State of origin;

— the appreciation for and the care used to preserve the cultural property in the
State of destination;

also envisages collaboration in the areas of scholarship, conservation, archaeological investigation and
exhibition planning”. The statue is now exhibited at the archaeological site of Villa Adriana in Tivoli.

23 For other cultural properties found in Morgantina see note 18 above.

24 The Venus of Morgantina is now exhibited at the Museo Regionale Archeologico of Aidone, the
Trapezophoros at the Museo Civico-Diocesano of Ascoli Satriano. The picture of Mr. Medici next to the
Trapezophoros at the John Paul Getty Museum was found in the already mentioned warehouse at the Ge-
neva airport. In 2012 the museum returned to Italy also several marble fragments that belonged to the same
tomb from which the Trapezophoros had been illegally excavated.

25 See: Polvoledo E. Princeton to Return Disputed Art to Italy. P. B7.

26 The statue was found on the seabed of the Adriatic Sea. It was clandestinely imported in Italy and
then illegally exported abroad. See: Lanciotti A. The Dilemma of the Right to Ownership of Underwater
Cultural Heritage: The Case of the “Getty Bronze” // Cultural Heritage, Cultural Rights, Cultural Diversity —
New Developments in International Law / eds S. Borelli, F. Lenzerini. Leiden: Brill, 2012. P.301; Scovazzi T.
Un atleta non ancora giunto a destinazione // Rivista di Diritto Internazionale. 2019. No. 102. P.511.

27 Some elaboration can be found in Scovazzi T. Diviser ¢’est Détruire: Ethical Principles and Legal
Rules in the Field of Return of Cultural Property // Rivista di Diritto Internazionale. 2011. No. 94 (2). P. 341.
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— the State of origin’s commitment to care for the preservation of the cultural
property if itis returned to it.

In this regard, the participants to the International Conference of Experts in the Re-
turn of Cultural Property, held in Seoul on 16 and 17 October 2012, recommended, inter
alia, that

States discuss cases relating to the return of cultural objects not governed by international
legal instruments, seeking equitable solutions taking into account all the relevant and specific
circumstances, such as integrity of the cultural context, significance of the object for the States
concerned, ethical propriety of its removal, treatment of the object by the present possessors,
and the State’s of origin commitment to security and care of the objects <...>

States, in attempting to reach equitable solutions, consider means of co-operation
with other States, entities and individuals through cultural policy in general, including loans,
temporary exhibitions, joint excavation activities, research, and restoration.

The Operational Guidelines for the Implementation of the Convention on the Means of
Prohibiting and Preventing the lllicit Import, Export and Transfer of Ownership of Cultural
Properties (Paris, 1970), adopted by consensus on 18" May 2015 by the Meeting of States
Parties to the convention?8, provide as follows:

For items of illegally exported, illegally removed or stolen cultural property imported into
another State Party before the entry into force of the Convention for any of the States Parties
concerned, States Parties are encouraged to find a mutually acceptable agreement which is
in accordance with the spirit and the principles of the Convention, taking into account all the
relevant circumstances <...> (Op. Guid. 103).

The agreements between the Italian Ministry of Cultural Properties and Activities and
the American museums go in the direction of settling disputes on the return of cultural
properties in order to reach an equitable solution taking into account all the relevant cir-
cumstances. This objective should govern the relationship between the States of origin
and the States of destination of cultural properties and should also be shared, if this is the
case, also by non-state entities concerned. Non-adversarial procedures, such as negotia-
tion, mediation or conciliation, should be put in place to achieve the objective.
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PeCTI/ITyLI,I/IFI HE3aKOHHO BbIBE3€HHbIX KYJ/IbTYPHbIX Ll,eHHOCTEVIZ
HeaaBHME UTaJlbAHCKME Kemncbl

T. CkoBauum

Ang untupoBaHua: Scovazzi, Tullio. The Restitution of illicitly exported cultural properties: Recent
Italian cases // NMpaBoBeneHue. 2020. T.64, N2 1. C. 156-163.
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Bonpoc 0 pectutyuumn nepemeLLeHHbIX KySbTYpPHbIX LLeHHOCTEN, Ha KOTopble AeliCTByoLme
[,0roBOpPbI HE PACMPOCTPAHSATCS MO XPOHOIOMMYECKUM UM UHBIM MPUYMHAM, AANeKo He pe-
LLIeH B pamMkax 06bIMHOro MexXayHapoaHoro npaea. B coBpeMeHHOM MexayHapoaHOM 06bly-
HOM npase HabnaaeTcs TEHAEHUMS, COMTAaCHO KOTOPO NPETEeH31K No NOBOAY NEPEMELLEHNS
KYJITYPHbIX LLEeHHOCTE OOJMIXKHbI paccMaTpuBaTbCs ANS AOCTUXKEHUS! CMPaBeAIMBOro peLue-
HUSI C YHETOM BCEX COMYTCTBYIOLLMX OOCTOATENBLCTB. OTU 0OCTOATENLCTBA BKIOYAIOT: dak-
TOPbI, CBSI3@aHHbIE C U3BATUEM KYJNbTYPHOrO AOCTOSIHUS U3 FOCYAAPCTBA UX NMPOUCXOXAEHUS,
B YaCTHOCTM 3aKOHHOCTb U3bATUSA B COOTBETCTBUM C 3aKOHO4ATEIbCTBOM roCyAapcTBa Nnpouc-
XOXIEHUS U MaTepuasbHyl0 HECNPaBeAMBOCTb U3bATUS; BAXHOCTb KYJIbTYPHOIO OOCTOSI-
HWS ANS rocyaapcTBa MPOMCXOXAEHUS, B TOM YUCE ero CUMBOJIMYECKUI XapaKkTep; yLiepo
LLeJIOCTHOCTU KYJIbTYPHOIO KOHTEKCTA, U3 KOTOPOro 6blI0 N3bATO KYJILTYPHOE [OCTOSIHUE; KO-
JIMYECTBO BPEMEHW, MPOLLEALEro C MOMEHTA U3bATUS KYJIbTYPHOIO AOCTOSIHUSI U3 rocyaap-
CTBa NPOUCXOXAEHWNS; MPU3HaHNE 1 3a60Ta, NPOABASEeMbIe A1 COXPaHEHMS KYJIbTYPHbIX LeH-
HOCTei B rocyaapcTBe HasHaueHusl; 0683aTeNIbCTBO rOCYapCTBa NMPOUCXOXAEHNS 3a00TUTHLCS
0 COXPaHeHUN KyJIbTYPHbIX LLEHHOCTEN, eCNN OHM OyAyT BO3BpaLLeHbl emy. CornalleHns Mexay
NTaNbAHCKMM MUHUCTEPCTBOM KYNbTYPHbIX LLeHHOCTEN U KYJIbTYPHOWN AeATeNbHOCTN 1 aMepu-
KaHCKMMW My3esiMU HamnpaefieHbl HA YPEryinpoBaHue CropoB O BO3BPALLEHMU KYJBTYPHbIX
LleHHOCTel ans AOCTUXEHMS CrpaBeaIMBOro PeLleHns ¢ y4eTOM BCeX COMyTCTBYHOLWMX 06-
CTOSATENLCTB. JOCTMXEHNE Takoro peLleHns 4OoKHO CTaTb OCHOBOM OTHOLLEHWI MexXay rocy-
[apCTBaMU NMPOUCXOXAEHNS U FTOCYAAPCTBAMU Ha3HAYEHUs KyNbTYPHbIX LIEeHHOCTEN; AaHHYI0
Lesb JOMKHbI Pasfaensitb U 3aMHTEPeCcOBaHHbIe Herocy4apCTBeHHbIe 06pa3oBaHus. Mpy aTom
cnenyeT NPUMEHSTb HEKOHKYPEHTHbIE MPOoLeaypbl, Takue Kak neperoBopbl, NMOCPeaHNYECTBO
VNN MPUMUPEHME.

KntodeBbie cioBa: PecTUTyLms, U3bATbIe KYSIbTYpPHbIE LLeHHOCTU, MeXAyHapoaHoe O6blYHOoe
npaBo, NPUMUPUTENIbHBIE MPOLEAYPbl, MeAMaums, MUPOBOE COralleHne, HenerasabHO 9KC-
NMOPTUPOBAHHbIE KYNIbTYPHbIE LLIEHHOCTU, UTalIbIHCKNE KENChI.

Cratbst noctynuna B pegakumio: 29 mnions 2020 r.
PekomeHnpoBaHa B neyatb: 23 gekabpsi 2020 .

CkoBauum Tysmo — npodeccop MexayHapoaHoro npaea, YHuBepcuteT Munana-bukokka, Utanus,
20126, MunaH, nn. genb AteHeo HyoBo, 1; tullio.scovazzi@unimib.it
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The Republic of Korea adopted the 1970 Convention on the Means of Prohibiting and Prevent-
ing the lllicit Import, Export and Transfer of Ownership of Cultural Property on 14 February,
1983. The Convention has some disadvantages in that its scope does not cover the cultural
properties stolen from Korean territory during the Japanese colonial era, which lasted from
1910 to 1945, and the Korean War from 1950 to 1953 because it cannot be retroactively ap-
plied to cultural properties stolen during these years, and it falls within the field of public
international law. Hence, in order for the Korean government and the legal community to seek
more effective methods of restitution of cultural properties stolen during these periods, alter-
native legal tools need to be discussed. Some good examples include the donation or pur-
chase of stolen cultural property, arbitration of disputes over the restitution of cultural prop-
erty, bilateral international instruments concerning the restitution of cultural property, and
the restitution of stolen cultural property though the application of foreign domestic public
law or private international law. In particular, the main focus of this article is on the restitution
of stolen cultural property though foreign domestic public law or private international law.
At the beginning of the article, it is illustrated where overseas Korean cultural properties are
located. The article then delves into why the focus is on the restitution of stolen cultural prop-
erty though the application of foreign domestic public law or private international law. Three
examples are discussed based on these scenarios. The article concludes by looking at the
lessons learned from these cases and the challenges that the Korean government and legal
community are likely to face.

Keywords: restitution, cultural property, stolen cultural property, cultural heritage law, private
international law, bona fide acquisition.

Introduction

The Republic of Korea (hereinafter: Korea) accepted the 1970 Convention on the
Means of Prohibiting and Preventing the lllicit Import, Export and Transfer of Ownership
of Cultural Property (hereinafter: 1970 UNESCO Convention) on 14 February, 1983'. To
implement the 1970 UNESCO Convention, Korea has had the Ministry of Culture, Sports,
and Tourism prevent and preserve the illegal transaction in cultural property through the
establishment of museums and art galleries. Furthermore, Korea has let the Cultural Her-
itage Administration (hereinafter: CHA) administer legal regimes, regulate specialists who
deal with cultural heritage, operate educational systems to invoke public awareness, in-

Gyooho Lee — Juridical Science Doctor, tenured professor of law, Chung-Ang University School of
Law, 84, Heukseok-Ro, Dongjak-Gu, Seoul, 06974, Republic of Korea; cion2004@hanmail.net

T Convention on the Means of Prohibiting and Preventing the lllicit Import, Export and Transfer of
Ownership of Cultural Property. Paris, 14.11.1970 // UNESCO. Available at: http://www.unesco.org/eri/la/
convention.asp?order=alpha&language=E&KO=13039 (accessed: 23.05.2020) (hereinafter: UNESCO,
1970 UNESCO Convention).
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vestigate and document cultural properties for their protection, and supervise archaeo-
logical excavations?.

Article 7 of the 1970 UNESCO Convention states that, at the request of the State Party
of origin through diplomatic channels, another State Party will seize and return cultural
property on its territory stolen from a museum, religious institution or public monument
and the former has to pay just compensation to an owner who has purchased the cultural
property in good faith or holds a title which is valid in accordance with national law (UN-
ESCO, 1970 UNESCO Convention). However, the 1970 UNESCO Convention® has some
weaknesses in that its scope does not cover the cultural properties stolen from Korean
territory during the Japanese colonial era lasting from 1910 to 1945 and the Korean War
ranging from 1950 to 1953 because it cannot be applied to cultural properties stolen dur-
ing the Japanese colonial era and/or the Korean War retroactively and in that it falls within
the field of public international law.

In this regard, the Convention on Stolen or lllegally Exported Cultural Objects (1995)
(hereinafter: 1995 UNIDROIT Convention), which complements the 1970 UNESCO Con-
vention, needs to be discussed*. The 1995 UNIDROIT Convention covers all stolen cultural
objects in civil matters and has self-executing effect unlike the 1970 UNESCO Conven-
tion®. Still, even the 1995 UNIDROIT Convention does not have retroactive effect®. In addi-
tion, Korea is not a party to the 1995 UNIDROIT Convention.

Hence, in order for the Korean government and legal community to seek more ef-
fective methods of restitution of cultural properties stolen during those periods, alterna-
tive legal tools need to be discussed. Some good examples are donation of or purchase
of stolen cultural property, arbitration of disputes over the restitution of cultural property,
bilateral international instruments concerning the restitution of cultural property, and the
restitution of stolen cultural property though the application of foreign domestic criminal
law’ or of private international law. In particular, the main focus of this Article is on the res-
titution of stolen cultural property though the application of foreign domestic criminal law
or of private international law.

2 Republic of Korea, Report on the application of the 1970 Convention on the Means of Prohibiting and
Preventing the lllicit Import, Export and Transfer of Ownership of Cultural Property // UNESCO. Available at:
http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CLT/pdf/rep_of_korea_2010-11natrep_1970_
en.pdf (accessed: 20.06.2020).

8 o]E 7], AT kel AuA et AP, THAlAbE AT, #1155, 2009. 12, 169-1741 [Lee
Dong-Ki. History and Current Status of the Cultural Property Repossession Convention — Including Rela-
tionship with the UNESCO Convention // Korea Private International Law Journal. 2009. Vol. 15. P. 169-174].

4 234, “UNIDROIT &8t 33 oF 7k daket o417, T=AIAb 190, Al155, 2009. 12, 324
378% [Suk Kwang Hyun. Some Issues on Korea’s Accession to the UNIDROIT Convention on Stolen or
lllegally Exported Cultural Objects // Korea Private International Law Journal. 2009. Vol. 15. P. 324-378];
T35, EFATEA A QLo A MR g A R 7FA] AR, P A AP A, Al155, 2009. 12,
298-323% [Song Ho-Young. Some civil and international private law questions on the return of cultural
property // Korea Private International Law Journal. 2009. Vol. 15. P. 298-323]; o] A} %, “E-" 9k & 53} 4] 9]
wWhsk g A T AR AT 211535, 2009. 12, 263-297'4 [Lee Jaekyung. Restitution of lllegally Exported
Cultural Objects: Condition and Procedure of Restitution // Korea Private International Law Journal. 2009.
Vol. 15. P. 263-297].

5 The 1995 UNIDROIT Convention // UNESCO. Available at: http://www.unesco.org/new/en/culture/
themesyillicit-trafficking-of-cultural-property/1995-unidroit-convention (accessed: 06.06.2020).

6 &A%, ATk et ko] e, TsAAbEATs , Al15%, 2009. 12, 216%
[Sohn Kyung Han. Introduction to 1995 UNIDROIT Cultural Objects Convention and Koreas Accession
Thereto // Korea Private International Law Journal. 2009. Vol. 15. P. 216].

7 In terms of the criminal seizure in Korea, see cf.: o] =2, “E- 3} A1 314=9} B ¥ FAPRAL b 2 &
7, T A AP Ay, Al24d A|25, 2018. 12, 397-430% [Lee Soon-Ok. A Study on the Criminal Seizure
and Confiscation related to Restitution of Cultural Properties // Korea Private International Law Journal.
2018. Vol. 24, No. 2. P. 397-430].

MpaBoBeaeHue. 2020. T.64, No 1 165


http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CLT/pdf/rep_of_korea_2010-11natrep_1970_en.pdf
http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CLT/pdf/rep_of_korea_2010-11natrep_1970_en.pdf
http://www.unesco.org/new/en/culture/themes/illicit-trafficking-of-cultural-property/1995-unidroit-convention
http://www.unesco.org/new/en/culture/themes/illicit-trafficking-of-cultural-property/1995-unidroit-convention

For this purpose, at the outset, the Article illustrates where overseas Korean cultural
properties are located. Afterwards, it delves into why it focuses on the restitution of sto-
len cultural property though the application of foreign domestic criminal law or of private
international law. Next, it discusses three examples based on these scenarios. In conclu-
sion, the Article discusses the lessons from those cases and the challenges that the Ko-
rean government and legal community are likely to face.

1. Current situation of overseas Korean cultural properties

As of 1 April, 2020, overseas Korean cultural properties were located in 21 countries
(table 1). Taking into account the Japanese colonial era between 1910 and 1945, Japan
had the largest portion of them, amounting to 81 889 items. Even though some Korean
cultural properties were returned to Korea based on bilateral agreement between Korea
and Japan in 1965, many Korean cultural properties possessed by Japanese citizens and
legal entities and omitted by Japanese government have failed to be restituted by the bi-
lateral treaty?®.

Table 1. Overseas Korean Cultural Properties in 21 countries as of 1 April, 2020

Country Institution Items
Japan Tokyo National Museum, etc 81889 (42,40 %)
United States Metropolitan Museum of Art, New York, etc. 53141 (27,52 %)
China The Palace Museum, Beijiing, etc. 12984 (6,72 %)
Germany Museum fiir Ostasiatische Kunst (Museum of East Asian Art), KoIn | 12 113 (6,27 %)

(Cologne), etc.
United Kingdom | British Museum, London, etc. 7638 (3,96 %)
France Musee Guimet, Paris, etc. 5684 (2,94 %)
Russia State Museum of Oriental Art, Moscow, etc. 5334 (2,76 %)
Canada Royal Ontario Museum, Toronto, etc. 4276 (2,21 %)

Source: Overseas Korean Cultural Heritage Foundation, Statistics. Available at: http://www.
overseaschf.or.kr/front/comm/htmlPage.do?H_MENU_CD=100302&L_MENU_CD=10030201&SITE_
ID=ENG&MENUON=Y&SEQ=106 (accessed: 10.06.2020).

The second largest portion of them was found in the United States of America,
amounting to 53 141 cultural items. It is something of an expected outcome in that Korea
had experienced the rule of the United States Army Military Government in Korea, which

8 AT, “diE FF T S H &8 e, THIEEAT, 21245, 2009. 6, 69-94F [Kim
Jong Soo. An approach of redeeming and utilizing cultural properties plundered by Japan // Korean Jour-
nal of Folk Studies. 2009. Vol. 24. P.69-94]; ¢ Bl¥ [Um Taebong]: 1) “Al6x} s+ 3] A 7]¢] &35} uF
3w AT wA A a2 ouE FAler” FEXol:=Z; #6035, 2018. 6, 116-159% [A Study on
the Issue of the Return of Cultural Properties during the 6™ Korea-Japan Talks: Focusing on the Negotia-
tion Process and lts Significance // Journal for Northeast Asian History. 2018. Vol. 60. P. 116-159]; 2) “%
7] 3 (124-33F) A1 719] EpA] kS alqdel diek A A, Tekershy, Al437 Al15, 2020.
3, 265-297% [The Diplomatic History of the Negotiations of the Return of Cultural Properties at the early
stage of KoreaJapan talks // Korean Studies Quarterly. 2020. Vol. 43, No. 1. P. 265-297]; 3) “3Fd 3] 5 &
slA] W3k Faro] Al xmr, Tole|d Ty, 267 |23, 2019. 6, 199-228 [A Rethinking on the Negotia-
tion on the Return of Cultural Properties in the Korea-Japan Talks // Journal of Asia-Pacific Studies. 2019.
Vol. 26, No. 2. P. 199-228].
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lasted from 9 September 1945 to 15 August 1948, and the Korean War (1950 to 1953).
The third largest portion of Korean cultural properties was located in China, amounting to
12 984 cultural items.

2. Restitution of stolen cultural property though the application
of foreign domestic criminal law or of private international law

The Cultural Heritage Protection Act, which was enacted on 10 January, 1962 and
effective since the same date, was not applicable to the cultural properties stolen prior to
its effective date®. Even the provision prohibiting good faith acquisition of a stolen cultural
property under Cultural Heritage Protection Act has been effective since July 27, 2007.
Hence, the Cultural Heritage Protection Act'® is not an effective legal framework to res-
titute overseas Korean cultural properties stolen during the Japanese colonial era, the
ruling period of the United States Army Military Government in Korea, or the Korean War.
In this regard, it should be noted that Korea'’s first Civil Act had retroactive effect. Korea’s
Civil Act, which was enacted on February 22, 1958 and effective since January 1, 1960",
has had retroactive effect unlike its subsequent revisions because the drafters of the en-
acted Civil Act of 1958 acknowledged the potential inconsistency and conflict between
the enacted Civil Act of 1958 and the civil law applied to Korea during the cruel and pain-
ful Japanese colonial periods ranging from 1910 to 1945. In other words, Article 2 of the
Addenda of the enacted Civil Act of 1958 prescribes that “Unless otherwise provided, this
Act shall also apply to matters before the date of enforcement of this Act: provided, how-
ever, that no effect taken already under the previous Act shall be affected by this Act”.
Furthermore, Article 27 subparagraph 2 of the Addenda of the enacted Civil Act of 1958
prescribes that

The following statutes shall be repealed:

1. The Civil Act, Act for Enforcement of the Civil Act, and Act on Computation of Age
applied in accordance with Article 1 of the Chosun Civil Ordinance;

2. Provisions of statutes applied in accordance with the Chosun Civil Ordinance and
Article 1 of the Ordinance which conflict with the provisions of this Act;

3. Provisions of Military Government statutes which conflict with the provisions of this Act.

When it comes to acquisition by prescription, bona fide acquisition etc., the Civil Act
of 1958 had provisions identical to the current Civil Act. In other words, the former included
the provisions relating to: (i) period for acquiring ownership of movables by possession
(Article 246); (ii) bona fide acquisition (Article 249); (iii) special provisions on stolen or lost
articles (Articles 250 and 251); (iv) acquisition of ownership of lost articles (Article 253); (v)
acquisition of ownership of treasure-trove (Article 254); and (vi) state ownership of cultural
heritage (Article 255).

Article 246 (Period for Acquiring Ownership of Movables by Possession)

(1) A person who has for ten years peaceably and openly held possession of a movable
with the intent to own it, shall acquire the ownership of such a movable.

(2) In a case where the possession under the preceding paragraph was commenced in
good faith and without negligence, ownership shall be acquired after five years have elapsed.

Article 249 (bona fide Acquisition)

If a person who peaceably and openly was assigned a movable, had possession of it
in good faith and without negligence, he shall acquire its ownership immediately even if the
assigner is not a legal owner.

9 Article 1 of the Addenda of the Cultural Heritage Act of 1962 (Act No. 961).
0 Act No. 17409, revised on 9 June, 2020 and effective since the same date.
" Act No. 471.
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Article 250 (Special Provision on Stolen or Lost Articles)

If the movable mentioned in the preceding Article is a stolen or lost article, the injured party
or loser may demand the return of the article within two years from the time when the article
was stolen or lost: Provided, That this shall not apply in a case where the lost or stolen article is
money.

Article 251 (Special Provision on Stolen or Lost Articles)

If the assignee has bought the stolen or lost Article in good faith at a sale by auction, in a
public market, or from a merchant selling articles of the same kind, the injured party or loser
may demand the recovery of the article after he reimburses the assignee for the price paid for it.

Article 253 (Acquisition of Ownership of Lost Articles)

The ownership of a lost article is acquired by the finder if its owner does not claim his right
within one year after public notice has been given in accordance with the provisions of the Act.

Article 254 (Acquisition of Ownership of Treasure-Trove)

The ownership of a treasure-trove is acquired by the discoverer if its owner does not claim
his right within one year after public notice has been given in accordance with provisions of the
Act. But the ownership of a treasure-trove discovered on the property or among other things
belonging to another person is acquired by the discoverer and the owner of the land or the thing
in equal shares.

Article 255 (State Ownership of Cultural Heritage)

(1) Things which are important for scientific, artistic, or antiquarian research shall belong
to the state, not following the provisions of Article 252 (1) and the preceding two Articles.

(2) In the case of the preceding paragraph, the finder, the discoverer, and the owner of
the land or things where the treasure-trove was discovered, may submit a request for proper
compensation from the state.

Hence, even though the Civil Act of 1958 had retroactive effect, the provisions, such
as acquisition by prescription and bona fide acquisition, of the Civil Act of 1958 were
somehow disadvantageous to the original owner of a stolen cultural property during the
Japanese colonial era, the ruling periods of the United States Army Military Government in
Korea, or the Korean War. Because of these reasons, the Korean government and/or the
Korean legal community have started to look at domestic criminal law of a foreign country
and/or private international law under which a foreign material law favorable to an original
Korean owner of a stolen cultural property is applicable to a case related to the stolen
cultural property.

3. Restitution of royal seals of Queen Mun-Jeong and of King Hyun-Jong

In 1547, King Myung-Jong between 1545 and 1567, who was born in 1534, made this
royal seal for his mother, the second Queen of King Jung-Jong between 1506 and 1544,
who was born in 1488 (figure 1).

In 1651, King Hyo-Jong between 1649 and 1659, born in 1619, made this royal seal
for his eldest son, King Hyun-Jong between 1659 and 1674, born in 1641, when the latter
became as the prince of the nation (figure 2). As far as the two cases are concerned, the
National Stolen Property Act of 1949 came into play'®. In 2013, the Cultural Heritage
Administration of Korea notified Homeland Security Investigations (hereinafter: HSI) of the

2 18 USC 2314 (1949), whose title is “Transportation of stolen goods, securities, moneys, fraudulent
State tax stamps, or articles used in counterfeiting”, prescribing that “Whoever transports, transmits, or
transfers in interstate or foreign commerce any goods, wares, merchandise, securities or money, of the
value of $5,000 or more, knowing the same to have been stolen, converted or taken by fraud [omitted] [s]
hall be fined under this title or imprisoned not more than ten years, or both”.

Boolyts, “Hl=] &) g2 EskAle] FE g HA nE-nE AR EEES SASR, ME,,
A61¢ #1335, 2012, 253-293% [Lee Gyooho. A Study on the Return of Korean Cultural Objects Located in
America-Focused on the National Stolen Property Act // Legal Profession. 2012. Vol.666. P.253-293].
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Figure 1. Royal seal of Queen Mun-Jeong (1547) Figure 2. Royal seal of Hyun-Jong (1651)

Source: National Palace Museum of Korea. Source: National Palace Museum of Korea.

USA that the two items were stolen and asked HSI of the USA to investigate this case on
23 May, 2013 for the royal seal of Queen Mun-Jeong and on 9 July, 2013 for the royal seal
of King Hyung-Jong. The HSI of the USA arrested the two items from their holders on 27
September, 2013. The Cultural Heritage Administration of Korea confirmed that they are
genuine on 24 July, 2014. On 19 September, 2016, the Department of Justice of the USA
brought a lawsuit for civil confiscation in a district court of California (CA). The district
courtin CArendered a default judgment, which ordered civil confiscation on 10 April, 2017.
On 2 June, 2017, the civil confiscation decision took effect. On 30 June, 2017, the former
President Obama of USA returned the royal seals to the Korean government at the Korea-
US summit™15,

4. Restitution of Royal Seal of the second Queen Jang-Yeol
(1624-1688) (1676)

4.1. Facts

This royal seal concerns Queen Jangyeol Yeol between 1624 and 1688, the second
wife of King Injo between 1623 and 1649, born in 1595, in Chosun Dynasty (figure 3). In
1676, the 2" year of the rein of King Sukjong between 1674 and 1720, born in 1661, it was
made for her. Many Korean cultural properties were stolen or illicitly exported during: (i)
Japanese occupation era (1910-1945) and (ii) Korean War (1950-1953).

State and Royal Seals of the Chosun Dynasty (1392 to 1897) and Korean Empire
(1897 to 1910) are classified as state properties pursuant to past and present relevant
laws. Hence, the state and royal seals of the Chosun Dynasty and Korean Empire have
been owned by the Republic of Korea. The plaintiff, a Korean citizen and private collec-
tor of cultural properties, bought an item called ‘Japanese Hardstone Turtle” from Bremo

4 |CE Returns Valuable Royal Seals to South Korea // Department of Homeland Security. Availa-
ble at: https://www.dhs.gov/blog/2017/07/21/ice-returns-valuable-royal-seals-south-korea (accessed:
06.06.2020); US returns “looted” royal seals to South Korea after 60 years // BBC News. 2017. Available at:
https://www.bbc.com/news/world-asia-40468059 (accessed: 06.06.2020).

B ooy, “TALT or e} T oB o ddAfet va AW E=FEHE €9, "Museum News.
2017. 8. 29 [Lee Gyooho. The Restitution of Royal Seals of Queen Mun-Jeong and of King Hyun-Jong and
the Overview of National Stolen Property Act // Museum News. August 29, 2017]. Available at: http://www.
museumnews.kr/187sp08cal170829 (accessed: 20.06.2020).
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Figure 3. Royal Seal of the second Queen Jangyeol of King Injo (1676)

Source: National Palace Museum of Korea.

Auctions in VA, USA on January 30, 2016. The plaintiff’s purchase price was 9500 US $
(excl. 25 % operation fees). Later on, the National Palace Museum of Korea posted a plan
to buy cultural properties publicly in the second half of 2016. The plaintiff applied to sell his
said item to the Museum for 250 million Korean won (203 169 US $ as of May 18, 2020).
The Museum retained it without its purchase and refused to return it to him because it had
been a stolen state property through in-depth consultations. As a corollary, the plaintiff
brought a lawsuit primarily to seek the return of the royal seal and secondarily to seek for
damages of 250 million Korean won incurred due to the tortious act of the Korean govern-
ment.

4.2. The holding of the court of the first instance®
4.2.1. Legal issues

The legal issues in this case relate to: (i) whether the Court has international jurisdic-
tion over the dispute; (ii) who had original ownership of the royal seal; (iii) whether there
is proof to show that it was stolen; (iv) whether the plaintiff is a bona fide purchaser of the
royal seal based on what applicable law.

International Jurisdiction. The Plaintiff is a Korean citizen residing in Korea. The de-
fendant is the Korean government, i. e., the Republic of Korea. The foreign element in this
case is in that the plaintiff bought the royal seal from an auction house located in Virginia
via online auction. There is no dispute between the plaintiff and the defendant in this case
in terms of international jurisdiction™.

The original ownership of the royal seal. Both parties agreed that the Korean govern-
ment has owned the royal seal because the Korean government succeeded the Chosun
Dynasty. Therefore, there is no dispute over this issue.

6 Seoul Central District Court Decision on 25 August, 2017, Case No. 2017 Gahap 518187.

7 See the Act on Private International Law (Act No. 13759, on 19 January, 2016) prescribing that
“(1) In case a party or a case in dispute is substantively related to the Republic of Korea, a court shall have
the international jurisdiction. In this case, the court shall obey reasonable principles, compatible to the
ideology of the allocation of international jurisdiction, in judging the existence of the substantive relations;
(2) A court shall judge whether or not it has the international jurisdiction in the light of jurisdictional provi-
sions of domestic laws and shall take a full consideration of the unique nature of international jurisdiction in
the light of the purport of the provision of paragraph (1)”.
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Evidence to show it was stolen. The royal seal was presumed to be stolen in 1950
during the Korean War. The Court found that the Baltimore Sun Newspaper reported in
November 17, 1953, that 47 royal seals, including this item, were stolen and illicitly export-
ed to the USA and the Korean government requested the US government to return them
to Korea. Furthermore, the Court observed that, on May 21, 1956, the Korean ambassa-
dor called legal consultant for cultural heritage of the Department of State to confirm the
shape and size of the item. Prior to this finding of the Court, both parties did not contend
during its pendency before the court of the first instance.

Whether the plaintiff is a bona fide purchaser of the royal seal based on what law.
The plaintiff argued that Korean law should be applied to the case in question. Accord-
ing to Korean law, the plaintiff was allowed to acquire the stolen royal seal in good faith.
Meanwhile, the defendant argued that Virginia state law should be applied to this case.
A good faith acquisition of stolen properties is prohibited pursuant to Virginia state law.
In this case, it should be discussed whether online auction of cultural property made any
difference in this case. When it comes to lex situs of the subject matter at the time of the
completion of the causal act or fact, it should be discussed when the online auction was
completed. Suppose that the online auction was completed in Virginia, Article 19 (1) of
the Act on Private International Law of Korea will be applied to this case. In this scenario,
Virginia law will be applied in favor of the defendant’8.

On the other hand, suppose that the plaintiff receives the notice that the online auc-
tion was completed in Korea. Then, Article 19 (2) of the Act on Private International Law of
Korea will be applied to the instant case. In the second scenario, the governing law will
be Korean law favoring the plaintiff. The court of the first instance applied Virginia law to
this case in favor of the defendant.

4.2.2. Holdings

The first argument of the plaintiff was that “Since the royal seal in this case is not a
stolen property, he has legally acquired ownership of the royal seal by auction. The state
refuses to return it to the plaintiff while occupying it. Hence, A primarily claims that the
state has an obligation to return it to the plaintiff pursuant to Article 213 of the Korean Civil
Act”. The second argument of the plaintiff was that “Even if the royal seal were a stolen
property, the plaintiff obtained it in good faith pursuant to Article 249 of the Korean Civil
Act. The defendant can reimburse the price of the royal seal and request its return pursu-
ant to Article 251 of the Korean Civil Act. Nonetheless, the National Palace Museum of
Korea under the auspice of the defendant made a public announcement to buy cultural
properties owned by individuals and legal entities and showed the attitude as if it was buy-
ing the royal seal from the plaintiff. However, the Museum unilaterally refused to purchase
and to return, the royal seal, so that the defendant infringed the property right of the plain-
tiff. Hence, the defendant will be obliged to pay the plaintiff a substantial amount of the
value of the royal seal in this case as compensation for damages caused by illegal acts.
The plaintiff first seeks the payment of 250 000000 won, which is the calling price for sale
of the royal seal in this case”.

In this case, the Seoul Central District Court looked at the private international law of
Korea in order to find material law applicable to this case. The court observed that “When

8 Article 19 (1) of the Act on Private International Law of Korea prescribing that “(1) Real rights, or
other rights subject to registration, concerning movables and immovables shall be governed by the lex
situs of the subject matter”.

9 Article 19 (2) of the Act on Private International Law of Korea prescribing that “(2) Any change in
acquisition or loss of the rights prescribed in paragraph (1) shall be governed by the lex situs of the subject
matter at the time of the completion of the causal act or fact”.
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the plaintiff was awarded a bid at the auction site, the royal seal was located in Virginia,
USA, and, afterwards, the royal seal was brought into Korea”. Then, it held that “The law
applicable to the issue as to whether A acquired the ownership of the royal seal was the
Virginia state law, which is lex situs of the subject matter at the time of the completion of
the causal act or fact”. It went on to hold that “Common law countries do not recognize
good faith acquisition of stolen goods due to the dominant principle of ‘nemo dat quod
non habet’ in the common law system, and Virginia law also does not recognize good faith
acquisition of stolen goods. Even if the plaintiff was awarded an auction at the auction site,
the royal seal was a stolen property, so that the plaintiff was not able to claim ownership of
the royal seal according to Virginia law”. By holding so, the court dismissed the plaintiff’s
claim. Indeed, in accordance with Virginia state law, good faith acquisition of stolen goods
is not allowed in Virginia20-2',

Title 8.2. Commercial Code. Sales § 8.2-328. Sale by auction

1) In a sale by auction if goods are put up in lots each lot is the subject of a separate sale.

2) A sale by auction is complete when the auctioneer so announces by the fall of the
hammer or in other customary manner. Where a bid is made while the hammer is falling in
acceptance of a prior bid the auctioneer may in his discretion reopen the bidding or declare the
goods sold under the bid on which the hammer was falling.

3) Such a sale is with reserve unless the goods are in explicit terms put up without
reserve. In an auction with reserve the auctioneer may withdraw the goods at any time until he
announces completion of the sale. In an auction without reserve, after the auctioneer calls for
bids on an article or lot, that article or lot cannot be withdrawn unless no bid is made within a
reasonable time. In either case a bidder may retract his bid until the auctioneer’s announcement
of completion of the sale, but a bidder’s retraction does not revive any previous bid.

4) If the auctioneer knowingly receives a bid on the seller’s behalf or the seller makes or
procures such a bid, and notice has not been given that liberty for such bidding is reserved, the
buyer may at his option avoid the sale or take the goods at the price of the last good faith bid
prior to the completion of the sale. This subsection shall not apply to any bid at a forced sale.

4.2.3. Comments

The present Civil Act?2 prescribes acquisition by prescription (Article 246) and bona
fide acquisition (Article 249). Even though the provisions concerning bona fide acquisi-
tion are not applicable to “transactions, such as trade, etc. of cultural heritage publicly
announced as a stolen... article” under Article 87 (5) 2 of Cultural Heritage Protection Act,
the latter has been effective since 200723, Even the first enacted Cultural Heritage Protec-
tion Act®* had taken into effect since 196225, While we take into account the overall legal
landscape of the past and present cultural heritage laws in Korea, it is fair to say that ap-
plication of Virginia state law is in favor of the defendant in this case.

20 o]qt %, “EhEsiAl e dlste] Mo FH 52 vjA F =712, "Museum News, , 2017.9. 12 [Lee Gy-
ooho. Is bona fide Acquisition Not Applicable to Stolen Cultural Property? // Museum News. September 12,
2017]. Available at: http://www.museumnews.kr/188sp08cal170912 (accessed: 20.06.2020).

21 2014 Virginia Code (VA Code Ann. § 8.2-328 (2)).

22 Act No. 14965, revised on 31 October 2017 and effective since 1 February, 2018.

23 The provision prohibiting bona fide acquisition, which became effective since 27 July, 2007, pursu-
ant to Article 1 of Addenda of Cultural Heritage Protection Act (Act No. 8346) revised on 11 April, 2007 and
effective since the same date.

24 Act No. 961, enacted on 10 January, 1962 and effective since the same date.

25 Article 2 of Addenda of the enacted Cultural Heritage Protection Act of 1962 repealed the Order
Protecting Treasures, Historic Sites, Scenic Spots and Natural Monuments (Imperial Order No. 6 of August
1933).
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Article 246 (Period for Acquiring Ownership of Movables by Possession)

(1) A person who has for ten years peaceably and openly held possession of a movable
with the intent to own it, shall acquire the ownership of such a movable.

(2) Where the possession under the preceding paragraph was commenced in good faith
and without negligence, ownership shall be acquired after five years have elapsed.

Article 251 (Special Provision on Stolen or Lost Articles)

If the assignee has bought the stolen or lost Article in good faith at a sale by auction, in a
public market, or from a merchant selling articles of the same kind, the injured party or loser
may demand the recovery of the article after he reimburses the assignee for the price paid for it.

Cultural Heritage Protection Act

Article 87 (Relationship with other Acts)

<...> (5) The provisions concerning bona fide acquisition under Article 249 of the Civil
Act shall not apply to transactions, such as trade, etc. of any of the following cultural heritage:
provided, however, that where a transferee purchases cultural heritage in good faith through
auction or from a cultural heritage dealer, etc., the victim or the person who loses such cultural
heritage may pay to the transferee the price that the transferee has paid and claim the return
thereof:

1. Cultural heritage designated by the Administrator of the Cultural Heritage Administration
or a Mayor/Do Governor;

2. Cultural heritage publicly announced as a stolen or lost article;

3. Cultural heritage with an essential part thereof or record showing its source deliberately
mutilated.

(6) Necessary matters concerning public announcement under paragraph (5) 2 shall be
determined by Ordinance of the Ministry of Culture, Sports and Tourism. <...>

4.3. The holdings of the court of the second instance?®

Article 1 of Act on Disposition of Former Palace Property (Act No. 119, enacted on
April 8, 1950 and effective since the same date) before its abolition by Act No. 339 en-
acted on September 23, 1954 prescribed that “The properties belonging to the former
palace are owned by the state”. The Seoul High Court held that “Based on the Act on
Disposition of Former Palace Property, the royal seal was owned and managed by the
state and it was presumed to be stolen and illicitly exported to the USA during the Korean
War. Hence, it was a stolen property”. The appellate court went on to hold that “Based
on Section 8.2-403 (1) of the Virginia Commercial Code, good faith purchase of stolen
goods is not allowed”.

Title 8.2. Commercial Code Sales § 8.2-403.

Power to transfer; good faith purchase of goods; “entrusting”

(1) Apurchaser of goods acquires all title which his transferor had or had power to transfer
except that a purchaser of a limited interest acquires rights only to the extent of the interest
purchased. A person with voidable title has power to transfer a good title to a good faith
purchaser for value. When goods have been delivered under a transaction of purchase the
purchaser has such power even though (a) the transferor was deceived as to the identity of the
purchaser, or

(b) the delivery was in exchange for a check which is later dishonored, or

(c) it was agreed that the transaction was to be a “cash sale”, or

(d) the delivery was procured through fraud punishable as larcenous under the criminal
law.

The appellant added a claim to return the royal seal based on his possessory right etc
but the appellate court held in favor of the appellee by dismissing the appellant’s appeal.

26 Seoul High Court Decision on 20 September, 2018, Case No. 2017 Na 2053997.
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Later on, the decision of Seoul High Court became final and conclusive because the Ko-
rean Supreme Court dismissed the appellant’s petition to it?’.

Conclusions

In order to foster the voluntary disclosure of the Korean cultural properties that have
been purchased by individuals from overseas, the Cultural Heritage Administration needs
to prepare various types of reward systems for the contribution to restitution, and it is nec-
essary to set the requirements and criteria for the compensation in detail. By doing so, it
will be possible to meet the legal sentiment of the general public. Otherwise, the Korean
government will end up discouraging individual collectors of overseas Korean cultural
property from collecting them actively. In addition, it is necessary to have their efforts pro-
jected into the history of the cultural assets that have been restituted so that the efforts of
those who contributed to the repatriation of our cultural assets located abroad are not in
vain. The Korean owner can take advantage of the American state laws which do not allow
bona fide purchase of stolen goods.

It should be noted that Korean legal community as a whole is likely to be faced with
the following challenges. First, except for national and/or royal seals, it is difficult to show
that overseas Korean cultural properties were stolen. Secondly, except for the restitution
of overseas Korean cultural properties from the USA, it is a very challenging task to avoid
the good faith acquisition defense. Thirdly, except for the restitution of overseas Korean
cultural properties from the USA, the original owners in Korea need to take into account
the regulation relating to export permission of the country where they are located in, e. g.,
France. Fourthly, the Cultural Heritage Act enacted in 1962 cannot be applied retroactively
to the cultural properties stolen during the Japanese occupation period (1910-1945) and
Korean War (1950-1953). Also, the provision prohibiting good faith acquisition of a stolen
cultural property under Cultural Heritage Protection Act has been effective since it has
been effective since July 27, 2007. Lastly, sometimes it is not an easy task to determine
lex situs of the subject matter at the time of the completion of the causal act or fact under
private international law rules when it comes to online transaction of cultural properties.
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PectuTyumsa NOXULLLEEHHBIX KYNIbTYPHbIX LLeHHOCTEIA:
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Pecnybnuka Kopes npuHsna KouseHumio 1970 r. 0 Mepax no 3anpeLueHuio 1 npeaynpexneHuto
HEe3aKOHHOMO BBO3a, BbIBO3a KYJIbTYPHbIX LIEHHOCTEN 1 nepeaaqn npasa CoOOCTBEHHOCTM Ha HUX
14 deBpana 1983 r. KOHBEHUMS MMEET HEKOTOPbLIE HEOOCTATKM B TOM, YTO ee cdepa AeNCcTBISA
HEe OXBaTbIBAET KyJIbTYPHbIE LEEHHOCTU, MOXULLEHHbIE C KOPEICKOM TEPPUTOPUM B AMOHCKYIO KO-
JNIoHMasbHyto anoxy, anveluytocs ¢ 1910 no 1945 r., n B Kopeiickyto BoiiHy, anvsluytocs ¢ 1950
no 1953 r. KoHBEHUMS HE MOXET OblTb PETPOAKTUBHO MPUMEHEHA K KYNIbTYPHbLIM LIEHHOCTAM,
MOXULLLEHHBIM B SINOHCKYIO KOJMIOHMAsbHYIO 3roxy u/unu Kopelickyto BOVHY; KpOME TOro, B 3TOM
BOMpOCe OHa BTOpriack Obl B chepy MexayHapoaHOro nybanyHoro npaea. Noatomy anas Toro,
4TOObI KOPENCKOE NPaBUTENILCTBO M NPaBOBOE COOOLLIECTBO CMOIN HanTK 6o5iee addeKkTUBHbIE
MeTOoAbl PECTUTYLMM KYJbTYPHbIX LIEHHOCTENM, MOXULLLEHHbIX B TO BPEMS, Heob6xoaMmo ob6cyanTb
anbTepHaTMBHbLIE NMPABOBbLIE MHCTPYMEHTLI. MprMepamMm MOryT ClyXWUTb AapeHne Uamn nokynka
MOXULLEHHbIX KYJIbTYPHbIX LLEHHOCTEN, apbuUTpax CrOpPOB O PECTUTYLMN KYSIbTYPHbIX LLlEHHOCTEN,
[BYCTOPOHHME MeXAyHapoAHble JOKYMEHTbI, KacaloLMeCcs PECTUTYLIMM KYyNbTYPHbIX LIEHHOCTEH,
1 PECTUTYLIMS MOXULLEHHbIX KYSIbTYPHbIX LIEHHOCTEM NocpencTBOM NMPUMEHEHUst MHOCTPaHHOIO
BHYTPEHHEro nNybaMyYHOro npaea uim MexayHapoAHOro YacTtHoro npasa. ObpallaeTcs BHUMA-
HVE Ha PECTUTYLIMIO MOXMLLEHHbIX KYNbTYPHbIX LI@HHOCTeN nyTemM NpUMEHEeHUs MHOCTPaHHOIo
BHYTPEHHEro NMy6/IMYHOro Npasa Uiv MexayHapoaHOro YacTHOro npasa. B Havane crarby roeo-
pUTCS O TOM, FAe HaxoasTcs 3apybexHbIe KOPENCKME KySbTYpPHbIE LIEHHOCTU. 3aTeM aHanmManpy-
I0TCS NPUYKHBI, MO KOTOPbIM OCHOBHOE BHUMaHWE yOenseTcs PeCTUTYLMM MOXULLIEHHbLIX KYNbTYp-
HbIX LLlEHHOCTEl Yepes NpUMEHeHE MHOCTPaAHHOTO BHYTPEHHEro NyGIMYHOro Npasa Ny Mexay-
HapPOAHOro YacTHOro npasa. Janee NpMBOAATCS TPU NPUMEpPA, OCHOBAHHbIE HA STUX CLEHAPUSIX.
B 3akntoueHve paccmartpurBaroTcs YPOKnu, U3BNIEYEHHbIE U3 3TUX OeN, U 0603HavaloTcs npobne-
Mbl, C KOTOPbIMW MOTYT CTOJIKHYTbCS1 KOPECKOE NPaBUTENLCTBO M MPaBOBOE COOOLLECTBO.

KnoyeBbie ¢/10Ba: peCcTUTyums, KynbTypHble LLEHHOCTU, NMOXULLEHHbIE KYSIbTYPHbIE LLIEHHOCTH,
NMpaBo KyJbTYPHOr0O Hacneams, MexayHapoaHoe 4acTHoe NpaBo, A06pOCOBECTHOE Npuobpe-
TeHue.

CraTbs noctynuna B pegakumio: 1 nions 2020 r.
PekomeHaoBaHa B neyatb: 23 aekabps 2020 r.

Jln lNoxo — [-p topua. HayK, opavHapHbI npodeccop npaea, YHnBepcuteT YyHr-AHr, Pecnybnvka
Kopes, 06974, Ceyn, JoHrsak-I'Y, Xeekcok-I1o, 84; cion2004@hanmail.net
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UNESCQO'’s activities are dedicated to the conservation of both intangible and tangible cultural
heritage. One of the most difficult issues in constructing a system for the protection of tangible
cultural heritage objects is the criteria for identifying objects as cultural heritage. Obviously, it
takes time to assess the cultural or historical value and significance of a tangible object. In most
cases, granting the status of a cultural heritage object is assigned much later than its creation.
However, international acts also do not contain specific requirements for how old a particular ob-
ject should be in order to qualify it as an object of cultural heritage. UNESCQO’s practice is known
for several cases of adding to the World Heritage List relatively young sites. The Russian Cultural
Heritage Object Act (2002), along with the laws of some other countries, establishes a specific
age (40 years) that any object must reach in order to become a cultural heritage object. An ex-
ception is made only for memorial apartments and buildings (they can be attributed as objects of
cultural heritage immediately after the death of famous personalities) and for objects of archeol-
ogy (they must be at least 100 years old). This rule of law is mandatory, which means that it does
not make other exceptions to the rule of 40 years. Such a rule of law significantly distinguishes
the Russian approach from foreign legislation. On the one hand, such regulation may negatively
affect the possibility of protecting outstanding objects from the late Soviet and early new Russian
period. On the other hand, the approach of granting the status of cultural heritage objects to many
relatively new objects can negatively affect urban development. The author proposes to evaluate
and review this provision of law in order to find the optimal balance of public and private interests.

Keywords: UNESCO, cultural heritage object, age of cultural heritage object, tangible cultural
heritage, public and private interests, cultural heritage protection.

1. International law criteria in brief

It is known that the international community realized the need for legal protection of
the intangible cultural heritage much later than the need to protect tangible cultural and
natural heritage'. However, despite the relatively long history of international legal protec-
tion of tangible cultural heritage?, many national legal systems are still searching for the

Maria A. Aleksandrova — PhD in Law, Associate Professor, St. Petersburg State University, 7-9, Uni-
versitetskaya nab., St. Petersburg, 199034, Russian Federation; m.aleksandrova@spbu.ru

' The first universal international act dedicated to the safeguarding of the intangible cultural herit-
age — the Convention for the Safeguarding of the Intangible Cultural Heritage was adopted in 2003 (here-
inafter: the 2003 Convention). The Russian Federation has not yet acceded to the 2003 Convention.

2 It’s well known that the idea of the full protection of the tangible cultural and natural heritage was
most fully expressed in the 1972 Convention for the Protection of the World Cultural and Natural Heritage.
Nevertheless, the history of international legal protection of material cultural heritage in its most general
form dates back to the 30s of the last century, when the prominent Russian artist and graduate of the law
faculty of St. Petersburg University, Nikolai Roerich, initiated the adoption of an international act on the pro-
tection of cultural property — The Treaty on the Protection of Artistic and Scientific Institutions and Historic
Monuments of April 15, 1935 (Roerich Pact). Roerich Pact is an inter-American treaty.
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most beneficial legal solutions. Specific legal mechanisms for the protection of tangible
cultural heritage remain imperfect in many national legal systems. Thus, one of the most
sensitive issues is the criteria for attributing objects as tangible cultural heritage. Among
these criteria, the age of objects is highlighted, i. e. the period of time that must pass from
the moment of creation of the object to the legal possibility of identifying the object as
tangible cultural heritage.

At the level of international legal acts, the criteria for identifying objects as tangi-
ble cultural heritage are formulated very generally. The 1972 Convention for the protec-
tion of the world cultural and natural heritage of UNESCO (hereinafter referred to as the
Convention)? is dedicated to the protection of tangible objects of extraordinary universal
value for all mankind. However, the provisions of the Convention form the basis of the na-
tional legislation of most participating countries as the basic principles on which systems
for the protection of objects of national significance are built. In Art. 1 of the Convention,
cultural heritage refers to monuments and places of interest. In particular, monuments
include works of architecture and other objects that have outstanding universal value from
the point of history, art and science.

The Operational Guidelines for the Implementation of the World Heritage Convention
(hereinafter referred to as the Guidelines) establish a complex multi — step mechanism for
identifying objects and a multi — factor system of signs of cultural heritage objects, based
on two criteria-integrity and (or) authenticity®. According to Par. 82 of the Guidelines, ob-
jects can be recognized as meeting the criterion of authenticity if their cultural value is truth-
fully and reliably expressed through a variety of features, including: form and design; mate-
rials and substances; use and functions; traditions, techniques and management systems;
location and setting; language and other forms of intangible heritage; spirit and feelings;
and other internal and external factors. According to Par. 88 of the Guidelines, integrity is
a measure of the unity and soundness of natural and/or cultural heritage and its attributes.
The establishment of the integrity criterion requires an assessment of the extent to which the
object: includes all the elements necessary to express outstanding value; is of sufficient size
to fully represent the features and processes that reflect the value of the object; suffers from
adverse effects of economic development and/or abandonment.

At the same time, modern scientific literature draws attention to the fact that the con-
cept of authenticity is not always identified with the concept of material identity. Moreover,
for humanitarian and sometimes political reasons, there are proposals to abandon the
authenticity criterion in favor of the continuity criterion in order to ensure that cultural her-
itage items that were destroyed, for example, during armed conflicts, but subsequently
restored, can be included in the lists. The concept of integrity in such cases can be inter-
preted very broadly®.

In accordance with Par.1 Art. 1 of the Convention on the protection of the architec-
tural heritage of Europe®, architectural heritage refers to the following types of real estate:

3 Convention for the Protection of the World Cultural and Natural Heritage (Concluded in Paris on
16.11.1972). The document entered into force for the USSR on January 12, 1989. Available at legal data-
base “Consultant Plus”: http://www.consultant.ru (accessed 25.06.2021).

4 Sections II. D and Il. E of the Operational Guidelines for the Implementation of the World Heritage
Convention. Adopted on June 30, 1977 by the World Heritage Committee. Last revised 2017. See also Ap-
pendix No. 4 to the Guide — Nar Document of Authenticity. Available at: https://kgiop.gov.spb.ru/media/
uploads/userfiles/2017/08/10/26_11_2013_4.pdf (accessed: 25.06.2020).

5 See for example: Jokilehto J. Considerations on authenticity and integrity in world heritage context
// City&Time. 2006. No. 2 (1). P. 1-16. Available at: http://www.ceci-br.org/novo/revista/docs2006/CT-
2006-44.pdf (accessed: 25.06.2020).

6 Convention for the Protection of the Architectural Heritage of Europe (ETS No. 121) (Concluded in
the city of Granada on 03.10.1985. Entered into force for the USSR on March 1, 1991) // Legal database
“Consultant Plus”. Available at: http://www.consultant.ru (accessed 25.06.2021).
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monuments, complexes of buildings, and attractions. All the listed categories of objects
that differ in their functionality and composition should be united by a common feature —
all of them must be of clear historical, archaeological, artistic, scientific, social, or techni-
cal interest. At the same time, the definition of clear interest at the supranational level is
not given; such definition should be identified in the national legal order of the participat-
ing countries’.

As we can see, the peculiarity of all the features of cultural heritage objects that are
enshrined at the international level is their extreme abstraction. The functions of filling the
features of cultural heritage objects specified in international acts with formalized content
are delegated to national legislators.

Special attention should be paid to the fact that international acts do not emphasize
the age of an object as a self-contained criterion for attributing objects as the cultural
heritage objects®. Thus, there is no direct correlation between the age of an object and its
value in international legal acts.

2. Russian legislation and practice

Russian legislation has certain specifics regarding the definition of criteria for identi-
fying objects as objects of cultural heritage. According to the provisions of Russian legis-
lation, cultural heritage objects are a specific category of objects accepted for state pro-
tection under the procedure established by law.

In accordance with Art. 3 of The Cultural Heritage Objects Act of Russian Federation
of 25.06.2002 No. 73 (hereinafter: the Cultural Heritage Act)® the necessary features of
cultural heritage items include the following: 1) objects must relate to real estate or other
objects with historically related territories, works of painting, sculpture, decorative and
applied art, objects of science and technology and other items of material culture; 2) ob-
jects must arise as a result of historical events; 3) objects must be of value from the point
of view of history, archeology, architecture, urban planning, art, science and technology,
aesthetics, ethnology or anthropology, social culture; and 4) objects must be evidence of
epochs and civilizations, authentic sources of information about the origin and develop-
ment of culture.

It is obvious that the Russian legislator, following international trends, uses criteria of
both material (“immovable things”, “objects of material culture”) and non-material value
of objects (“evidence of epochs and civilizations”) as attributes of an object of cultural
heritage. The Russian legislator also pays attention to the criterion of authenticity: cultural
heritage objects must be authentic sources of information about culture©.

7 In this aspect the example of Great Britain is very remarkable. In British law on the protection of
monuments, the term “interest” is actively used. Attention is drawn to the term “special architectural or
historical interest”, the presence of which can be recognized in relation to a building that has a very weak
external visual quality (little external visual quality), but during the construction of which innovations in the
field of materials or engineering were applied. See: Principles of Selection for Listed Buildings. November
2018. Available at: https://assets.publishing.service.gov.uk/government/uploads/system/uploads/at-
tachment_data/file/757054/Revised_Principles_of Selection_2018.pdf (accessed: 25.06.2020).

8 In the UNESCO practice there are cases when sites of a very small age were listed. So, the city of
Brasilia, built in 1960, created using the ideas of Le Corbusier, was listed in 1987.

9 The Cultural Heritage Objects Act of Russian Federation of 25.06.2002 No. 73 // Legal database
“Consultant Plus”. Available at: http://www.consultant.ru (accessed 25.06.2021).

0 The concept of authenticity is also given in Art. 3.1.6 of The Russian Federation State Standard
55528-213 “Composition and content of scientific and design documentation for the preservation of cul-
tural heritage objects. Monuments of history and culture” (hereinafter: Standard) as a determining factor in
the value of the object of cultural heritage. However, it should be noted that the criteria of authenticity given
in the Standard cannot be put by law enforcement bodies in substantiating their decisions for the following
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So, placing descriptions of all major signs of cultural heritage objects into the very be-
ginning of the Cultural Heritage Act (Art. 3) should be considered as the legislator granting
them a universal status — any object that applying for inclusion into the List of the revealed
(newly identified) cultural heritage objects (hereinafter referred to as the Prelist), and then
in the Unified State Register of cultural heritage objects (hereinafter referred to as the
Register) must match the given criteria.

The implementation of the statutory procedures to identify new objects involves the
progressive transformation of the legal regime of an ordinary object into a cultural herit-
age object (an object that has characteristics of object of cultural heritage - newly identi-
fied cultural heritage object — cultural heritage object). The stages of this process are as
follows: 1) detection of the alleged signs (features) of the object of cultural heritage in
the object (Par. 1-2 Art. 16.1 of the Cultural Heritage Act)'; 2) organization by the State
Cultural Heritage Protection Office (hereinafter referred to as the Protection Office) the
initial check of the presence of these signs (Par. 3 Art. 16.1 of the Cultural Heritage Act)'?;
3) the inclusion of an object which has signs of cultural heritage object in the Prelist (Par. 4
Art. 16.1 of the Cultural Heritage Act); 4) verification of value of the newly identified object
by the State Historical and Cultural Expertise (hereinafter referred to as the Expertise)
(Par. 1-2 Art. 18 of the Cultural Heritage Act); and 5) the inclusion of the identified cultural
heritage object, which received a positive conclusion of Expertise, into the Register (Par. 3
Art. 18 of the Cultural Heritage Act).

From the moment of inclusion in the Prelist, the legal regime of the object changes
significantly — it begins to be subject to the requirements of the Cultural Heritage Act for
the preservation of the object; the rights of owners to use the object are significantly lim-
ited in the public interest. Further inclusion of the identified object in the Register leads to
the final consolidation and detailing of the public restrictions regime.

Par. 12 Art. 18 of Cultural Heritage Act claims that the Register may include newly
identified tangible cultural heritage objects that have been at least 40 years old since their
origin or date of creation, or since the date of historical events which such objects are
connected with. This “age limit rule” contains exceptions for two types of objects. Firstly,
talking about memorial apartments and houses of outstanding people for the Russian cul-
ture, age period can be shortened — at any time after death of such people these objects
could be attributed to be the cultural heritage objects. Secondly, in order for the objects of
archaeological heritage to be included into the Register, the “age limit” of such objects is
being increased regulatory — at least a hundred years should pass.

The given law expression about “age limit” of cultural heritage objects cause a num-
ber of questions in the area of law, politics and legal engineering.

At first, it is not quite clear if the “age limit” rule operate as obligatory for objects that
go yet to the Prelist, but not to the Register, in other words — does the age matters to the
identification (revealing) of the object?

reasons. Firstly, in accordance with the provisions of Art. 4 of the Law of the Russian Federation on June
29, 2015 No. 162-d3 “On Standardization in the Russian Federation”, the specified Standard does not
belong to the category of regulatory legal acts and is of a recommendatory nature. Secondly, the indica-
tion of authenticity as a determining factor in the value of objects of cultural heritage given in the Standard
is not precise. As noted earlier, the Guidelines use not only a criterion of authenticity, but also a criterion of
integrity of cultural heritage sites. In the Cultural Heritage Law, the concept of “value factors” of a cultural
heritage object is missing. Thus, the definition of authenticity given in Standard can be considered as not
entirely accurate arrangement of selected provisions of the Guidelines.

" According to this norm, any person or organization can submit an application for identifying an
object that has the features of a cultural heritage object.

2 Due to the federal structure of the state, in Russia there are three levels of the protection bodies —
Ministry of Culture of the Russian Federation, regional protection offices and local protection offices.
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Caselaw (that is still not so capable) answers confirmatively. In the existing acts, the
courts rule that the requirement for the expiration of the 40-year period is a necessary
condition for including an object not only in the Register, but also in the Prelist. Therefore,
objects claiming to be included in the Prelist, must meet both the criteria specified in Art. 3
and Art. 18 of the Cultural Heritage Act. Special attention should be paid to the fact that
Russian procedural legislation gives any individual the right to appeal to court against acts
of cultural heritage protection office if such a person believes that these acts do not meet
the requirements of the law.

Thus, in one of the appellate decisions of the Sverdlovsk regional court, the admin-
istrative plaintiff claimed that the order of the Protection Office to refuse to include the
object in the Prelist was declared illegal. The claim was rejected on other grounds, but
the decision, in particular, indicates the legality of the decision of the Protection office to
refuse to include the object into the Prelist due to the fact that 40 years have not passed
since the creation of the disputed object — a radio-television transmitting station™.

A similar position is given in the decision of the Balakhninsky City Court of the Nizhny
Novgorod region, which indicates that the historical and cultural value of an object that has
the characteristics of a cultural heritage object, for the purposes of inclusion in the Prelist,
is determined by the following criteria: 1) compliance with the criteria defined in Art. 3 of
the Cultural Heritage Act; and 2) compliance with the origin or date of creation, or the date
of historical event which such object is connected with to the requirements defined in Art.
18 of the Law™.

The same goes to the position of the Saratov regional court in the case in which the
administrative plaintiff went against the order of the Protection Office to include an ob-
ject that had signs of cultural heritage in the list of identified cultural heritage objects (the
Prelist). The claimant referred to the fact that the building was built in 1979, so, at the time
of the decision to include it in the Prelist, less than 40 years had passed, which prevented
the decision to include the building in the Prelist. The court, having agreed that the identi-
fied objects included in the Prelist must be older than 40 years, nevertheless, rejected the
claim, since it was established that the building was not built in 1979, but in 1900, and that
the disputed object is part of a group of buildings (architectural ensemble), builtin the late
191 century®.

Finally, one of the last cases where these rules were invoked took place in St. Pe-
tersburg. As it follows from the case file, several public organizations have applied to the
Regional Protection Office of St. Petersburg with a request to identify an object. The Pro-
tection Office refused to include it in the Prelist, referring to the fact that 40 years have not
yet passed from the construction of the object. The Office’s refusal to include the object
in the Prelist was appealed by an interested individual in court. The District court during
the hearing established the exact date of the object’s construction and dismissed the ad-
ministrative action, citing the fact that at the time of the trial, the 40-year period has not
expired. The decision was appealed to a higher instance, and the Court of Appeal — City
Court of St. Petersburg — agreed with the decision of the lower instance'®.

8 Court of Appeal of the Sverdlovsk Region Case No. 33a-12702/2018 of 02.08.2018 (“Ural Chrono-
tope Case”).

4 Balakhninsky City Court (Nizhny Novgorod region) Case No. 2a-462/2017 of 03/13/2017 (“House
of Culture of the Transport Administration of the Chernoramensky Torfotrest Case”).

5 Saratov Regional Court case No. 3a-49/2016 of September 20, 2016 (“Depot, ensemble of the
railway station ‘Pokrovsk’”).

6 Kuibyshevsky District Court of St. Petersburg Case No. 2a-3302/19 of 11/15/2019; St. Petersburg
City Court of Appeal 17.06.2020 (“Sports and Concert Complex ‘Peterburgsky’”). This case received a
significant public outcry due to the fact that the building was hastily demolished during the trial. Thus, the
refusal to provide temporary legal protection led to the very sad consequences — destruction of the object.
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It seems that the given position of the courts regarding the “age limit” for inclusion of
objects in the Prelist cannot be supported for the following reasons.

Firstly, in Par. 1 Art. 16.1 of the Cultural Heritage Act it is stated that the Regional State
Cultural Heritage Protection Office should undertake work to identify and make govern-
mental accounting of objects which have the characteristic of cultural heritage from the
Act. Therefore, the characteristics that an object of cultural heritage must possess to be
included in the List of identified objects are determined only on the basis of Art. 3 of the Act.

Secondly, Par. 12 Art. 18 of the Act directly refers to the identified objects. A literal
interpretation of this rule leads to the conclusion that the 40-year period should expire by
the time the decision is made to include the newly identified object in the Register.

Finally, the same conclusion is reached by an attempt of teleological interpretation
of the above legal norms. Russian legal system provides for a comprehensive and multi-
stage system for identifying cultural heritage objects. The purpose of this system is to
provide well-timed and omnidirectional protection to objects that have a proven public
interest in their preservation. Since the society is interested in the most effective identi-
fication of such objects, the organization of work on their identification, according to the
Russian law, can be carried out not only by authorized state bodies, but also by any inter-
ested individuals or legal entities.

Moreover, in contrast with some examples of foreign regulation, the Russian Regional
State Cultural Heritage Protection Office cannot ignore the appropriate form of requests
from concerned parties to identify objects — within the time limit established by law, the
protection body must organize work to establish the historical and cultural value of the
object. If the value of an object is previously confirmed, the Regional State Cultural Herit-
age Protection Office must decide to include it in the List of identified objects and from this
moment the protection must be given.

In accordance with the Art. 18 of the Cultural Heritage Act, the decision to include
an identified object in the Register or to refuse to include should be made on the basis
of the Governmental historical and cultural expertise and must be taken by the relevant
body within a period of no more than one year from the date of the decision to include
an object that has the characteristics of a cultural heritage object in the List of identified
objects (Prelist). Thus, it seems that during the year, an object that has the characteristics
provided in Art. 3 of the Act (from the point of view of the Russian Regional State Cultural
Heritage Protection Office) can wait before the expiration of the 40-year period.

In our opinion, this interpretation of the relevant provisions of the Cultural Heritage
Act most fully reflects the very idea of providing preliminary protection to identified cultural
heritage objects.

The list of exceptions to the 40-year rule, which was given earlier, is obviously manda-
tory — only memorial apartments and houses can become cultural heritage objects be-
fore the specified period. We believe that this approach of the legislator is unjustified from
the political and legal point of view, and, therefore, needs to be reviewed.

As it was mentioned there are no clear requirements in international legal acts for the
age of monuments as mandatory markers of the value of objects. Foreign experience also
indicates either the complete absence of an age criterion, or an open list of exceptions to
the rule on a certain age limit.

For example, in Germany, the protection of cultural heritage is assigned to the man-
agement of land. None of the modern laws of the federal lands provides for a specific age,
after reaching which a particular object can be considered as a monument. This kind of
age limit existed in the past — in the Prussian legislation of the early 20t century. Since
the middle of the last century, such restrictions have been abandoned. In the legislation of
several lands (Bavaria, Saxony-Anhalt), when defining the term monument, it is specified
that this regime is given exclusively to objects from the past, but it is not specified at what
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point the “past” should begin. In practice, objects that have taken relatively little time from
the origin are rarely placed under state protection. In such cases, the historical and cultur-
al expertise must prove that the object is a striking example of a bygone era (for example,
the new building of the Bundestag in Bonn after the transfer of the capital to Berlin, etc.)'.

The United States has a national register of historic objects worthy of preservation,
created under the Historic Preservation act of 1966. At the same time, each object nomi-
nated for inclusion in this register is evaluated for compliance with the established criteria
(criteria for evaluation). The guidelines for applying these criteria allow for inclusion in the
national register of objects that have been established for at least 50 years ago and also
if they meet special requirements called “criteria considerations”. However, the 50-year
mark is not so compulsory. In fact, the age of an object is determined only by the number
of criteria that must be taken into account’@.

As we can see, the requirements of Russian legislation to the age limit of cultural
heritage objects stand out from both in continental legal systems and in common law
countries due to their unjustified imperativeness. The purpose of such legislative regu-
lation is not quite clear. It is obvious that under certain conditions and in exceptional
cases, objects created not long time ago may also need effective protection by giving
them the legal regime of cultural heritage objects. We consider it to be a necessity to
review Par. 12 Art. 18 of the Cultural Heritage Act in terms of establishing an open list of
exceptions to the general rule on the 40-year minimum age of an object required for its
inclusion in the Register.
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HesatensHocTb FOHECKO nocesilieHa coxpaHeHMio kak HeMaTepuasnbHOro, Tak U Matepuanb-
HOro KynbTypHOro Hacneausi. OgHon 13 Hanbonee CNOXHbIX NPO6EM MOCTPOEHNUSI CUCTEMBbI
OXpaHbl ABNAETCS KPUTEPUIN OTHECEHNSA 0OBEKTOB K MaTepmanbHOMY KyNbTYPHOMY HacNeamto.
OueBMAHO, YTO ANS OLLEHKWN KYJBTYPHOW UM MCTOPUYECKOWN LEHHOCTU U 3HAYeHUs 0ObekTa
TpebyeTcs BpeMs. B 60NbLUMHCTBE Cy4aeB npuaaHme 00bekTy KylbTYPHOrO Hacneams cne-
LManbHOro NpaBoBOro pexvma CyLLEeCTBEHHO OTCTOUT MO BPEMEHM OT MOMEHTa ero co3aa-
HUs. MexayHapoaHble KOHBEHLMM HE COAEPXAT KOHKPETHbLIX TpeGoBaHUI K BO3pacTy oObekTa
ons keanudbukaumm ero B kayectse namaTHuka. Mpaktuka KOHECKO 3HaeT cnyvaun Bktoye-
HMa B CNCOK BCEMUPHOIO Hacneans OTHOCUTENbHO MOI0AbIX 0OBbEKTOB. POCCUIACKIMIA 3aKOH
06 obbekTax KynbTypHOro Hacneams (2002 r.), Hapsay C 3aKkOHaMM HEKOTOPBIX APYrMX CTpaH,
yCTaHaBMBAET KOHKPETHbIA Bo3pacT (B Poccum — 310 40 neT), KOTOPOro Jo/MKeH AOCTUYb
00bekT, 4ToObI cTaTb 0O6BLEKTOM KyNbTYPHOrO Hacneausi. VickntoyeHne cocTaBnsioT AnLlb Me-
MOpuanbHble KBapTUpbl U 30aHKS (OHU MOTYT OblTb OTHECEHBI K 0ObEKTaM KyNbTYPHOIO Hacne-
Ons cpasy nocne KOHYMHbI M3BECTHbLIX IMYHOCTEN) U 06bEKTLI apXeonornn (MM SOMKHO ObiTb
He meHee 100 neT). OT1a HopMa cPOPMyYIMPOBAHA Kak XeCTKOe MMNepaTMBHoe NpaBuio, He
3HAIOLLLEE UHbBIX UCKITIOYEHWIA, YTO CYLLLECTBEHHO OT/INYAET POCCUNCKMIA MOAXOA, OT 3apyBOexXHbIX
aHanoroB. C 0OHOW CTOPOHbLI, TAKOE PErynnpoBaHne MOXET NOCTaBUTb NOJ, YAap OXpPaHy Bbl-
Jarwmxcs 06beKTOB NO3AHECOBETCKOMO Nepmoaa, C APYyroi — NosiBeHNE MeEXaHn3mMa nocra-
HOBKM MO, OXPaHy 3HAYNTENIbHO YMCSIa OTHOCUTENBHO HOBbIX OOBEKTOB KY/IbTYPHOIO Hacneams
Cnoco6HO HEraTMBHO MOB/MATL HA Pa3BUTME FOPOAOB. ABTOP NpeaiaraeT OCyLLEeCTBUTL PEBU-
310 HOPM POCCUINCKOro 3aKOHOAATENIbCTBA O BO3PACTHOM KPUTEPUN OOBEKTOB KYNbTYPHOIO
Hacneams C Lenbio Noncka onTuManbHOro 6anaHca 06LWeCTBEHHbIX Y HYACTHbBIX MHTEPECOB.

Knoyebie cnosa: KOHECKO, 06bekT KyfbTypHOro Hacneamsi, BO3pacT 00bekTa Ky/lbTypHOro
Hacneaus, NaMsATHUK UCTOPUM U KYSIbTYPbI, MyGIMYHbIE U YaCTHbIE UHTEPECHI, OXPaHa KYbTyp-
HOro Hacneaus.

Cratbsa noctynuna B pegakuuio: 1 nona 2020 r.
PekomeHnpoBaHa B neyatb: 23 gekabpsi 2020 .
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CTBEeHHbI yHUBepcuTteT, Poccuiickaa Pepepaumsa, 199034, CaHkT-MeTepbypr, YHMBepcuTeTckas Hab.,
7-9; m.aleksandrova@spbu.ru
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This article is intended to develop the topic of the relationship between UNESCO sites owned by the
Italian state and the profiles of their profitability and sustainability. If it is true that a common charac-
teristic of Italian (and not only) UNESCO sites is the heterogeneity of the legal titles of ownership of
such objects, then at the same time, for UNESCO sites belonging to the Italian state (25 out of 55:
45,55%), the heterogeneity of management models is added to the multiplicity of legal regimes. In
this case, the plurality of these properties affects both the valorization of the object and the qual-
ity of its management. The negative consequences of the fragmentation of the management of a
UNESCO state site can be grouped as follows: 1) differences in recruitment approaches; 2) dif-
ferences in management models; 3) qualitative differences in work experience; 4) differences in
economic profitability; 5) differences in the accounting system. If such diversity is hardly under-
standable even when objects belong to different institutions, it is even less understandable when
they belong to the state. The consequence of the absolute heterogeneity of the legal and organi-
zational framework is the heterogeneity of economic results. The gap is huge and unacceptable:
The Etruscan tombs of Tarquinia and Cerveteri bring in the following revenue: € 38964,84 (2018)
and € 57 127,00 (2019). At the same time, the income of the Archaeological Park Colosseum is:
€46347249,57 (2018) and € 48465096,71 (2019). If it is true that the award of UNESCO site status
to a cultural monument is independent, as it should be, of its economic capabilities, then it is also
true that increasing its economic profitability contributes to the achievement of the objectives of
the UNESCO Convention: the protection and valorization of the cultural heritage object. Hence it is
necessary to conduct autonomous financial reporting of UNESCO sites, which is currently absent
in many state-owned UNESCO sites or they do not have their own accounting and financial au-
tonomy. In conclusion, the topic of the fragmentation of ownership of the 55 Italian UNESCO sites
and its impact on governance and financial returns allows us to explore the actual attention that the
national legal system actually attaches to UNESCO sites, that is, the importance that, in addition to
official declarations, UNESCO sites have in the domestic legal system.

Keywords: UNESCO, proprietary fragmentation, management plans, property rights, manage-
ment of cultural heritage, valorization of the cultural heritage object, UNESCO sites.

1. Italian state UNESCO sites: public property

The theme of the fragmentation of the ownership of the 55 Italian UNESCO' sites and
its effects on management and financial returns enables us to investigate, from an original
point of view, the actual consideration that the national legal system recognizes for UN-
ESCO sites, i. e. the de facto importance that, beyond official declarations, the UNESCO
sites have within the internal legal order?.

Antonio Leo Tarasco — Lawyer, Full Professor “abilitato” in Administrative Law, Ministry of Cultural
Heritage and Activities and tourism, 22, Via di San Michele, Rome, 00153, Italy; leo.tarasco@gmail.com

T A list of the 55 Italian sites is available at: http://whc.unesco.org/en/statesparties/IT (accessed:
15.12.2020).

2 The literature about UNESCO sites is very extensive. Among all, see: Guerrieri A. La tutela dei siti
UNESCO nell’ordinamento italiano, tra prospettiva interna e comparata // Il Diritto dell’economia. 2019.
No. 1. P.461; Armao G. Tutela e valorizzazione integrata del patrimonio culturale dei siti UNESCO. Il ca-
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As is known, the “Italian UNESCO sites and elements” have long been contained ex-
clusively in the Convention for the Protection of the World Cultural and Natural Heritage
signed in Paris on November 16, 1972 by the countries adhering to the United Nations
Educational, Scientific and Cultural Organization (UNESCO), and enforced in Italy by Law
no. 184 of 6 April 1977; this was then supplemented — thanks to art. 1, paragraph 1, letters
b), c) and d) of Law no. 44 of 8 March 2017 — by the Convention for the Safeguarding of
Intangible Cultural Heritage, adopted in Paris on 17 October 2003, and enforced in ltaly by
Law no. 167 of 27 September 2007.

Leaving aside for present purposes the elements of intangible cultural heritage and
focusing only on tangible UNESCO sites belonging, even on a non-exclusive basis, to
the Italian State, one can observe that the analysis of their position within the Italian gov-
ernment’s organisation of cultural heritage enables not only the concrete management
methods of each site to be analysed, but also to understand if and to what extent the or-
ganizational reforms of the Italian Ministry for cultural heritage and activities and tourism
(hereinafter MiBACT) have taken into account the UNESCO qualification previously oper-
ated by the United Nations (UN).

As is known, the inscription of a site by UNESCO, if on the one hand it does not alter
the legal status of the goods which itincludes, on the other hand it obliges the Contracting
States to recognize that the heritage identified by the International Organization “consti-
tutes a world heritage for whose protection it is the duty of the international community as
a whole to co-operate” (art. 6, Convention); furthermore, “the duty of ensuring the iden-
tification, protection, conservation, presentation and transmission to future generations
of cultural and natural heritage <...>” — according to art. 4 — “belongs primarily to that
State”, that is, to the state in which the sites are located.

The recognition of a site as “world heritage” does not therefore imply that the site is
owned by a sole entity; like a web, the UNESCO site covers places that the history of ad-
ministration has scattered all over the place. Nonetheless, once a place is recognised as
a “world heritage site”, public authorities cannot remain indifferent towards ensuring not
only a level of protection for the site but also adequate management such as to allow the
public to grasp the original unitary value of the site.

In other words, the recognition of UNESCO sites is independent of the sites’ owner-
ship model; it occurs for naturalistic or historical and cultural reasons, and — rightly — has
nothing to do with the underlying proprietary ownership model: this is the case for the his-
toric city of Rome; the historical centers of Florence, Naples, Siena, San Gimignano; the
Amalfi Coast; Venice and its Lagoon. If anything, it is the duty of the public administration
to ensure that the diversity of the legal regime does not adversely affect a site’s need for
protection or public enjoyment, ensuring uniform enjoyment. If and how this happens will

so del sito seriale “Palermo arabo-normanna e le Cattedrali di Cefalu e Monreale” // Aedon. 2018. No. 1.
P.1; Camerini X. Lattuale quadro normativo internazionale della tutela del patrimonio culturale mondiale
// Rivista di Diritto delle Arti e dello Spettacolo. 2018. No. 2. P. 7; Uccello Barretta L. Quale tutela per i siti
patrimonio del’lUNESCO? // Osservatorio AIC. 2016. No. 1. P. 1; Migliorati C. |l sito archeologico di Pompei
a rischio di cancellazione dalla lista del patrimonio mondiale // Diritto comunitario e degli scambi interna-
zionali. 2013. No. 4. P. 723; Garzia G. La valorizzazione dei beni e degli spazi pubblici di interesse culturale
attraverso la diffusione delle moderne tecnologie informatiche: il caso della c. d. “Piazzetta degli Ariani”
di Ravenna // Aedon. 2013. No. 3. P. 1; Marchetti S. La gestione dei Siti UNESCO di Villa Adriana e di Villa
D’Este a Tivoli // Ibid. 2011. No. 1. P. 1; La globalizzazione dei beni culturali / a cura di L. Casini. Bologna: Il
Mulino, 2010; and there, in particular, the essay of: Macchia M. La tutela del patrimonio culturale mondiale:
strumenti, procedure, controlli // Ibid. P. 57-85.

On the protection of cultural heritage against illicit trafficking, cfr.: Frigo M. Approaches Taken by the
Security Council to the Global Protection of Cultural Heritage: An Evolving Role in Preventing Unlawful Traf-
fic of Cultural Property // Rivista di diritto internazionale. 2018. No. 4. P. 1164.
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be the theme of this contribution, which will analyse the concrete management methods
and their results, including the financial ones.

Italian jurisprudence has dealt with Italian UNESCO World Heritage sites mainly because
of the possibility that this qualification may or may not, per se, lead to the independence of the
area, regardless of the adoption of administrative measures that identify the area in question as
cultural or landscape property.

The Italian Constitutional Court (C.cost. 11 February 2016, no. 22) has clarified that
UNESCO sites “do not enjoy protection of their own right, but, also because of their considerable
typological diversity, they benefit from different forms of protection for cultural and landscape
heritage, according to their specific characteristics”. Consequently, it declared as inadmissible
the questions of constitutional legitimacy of articles 134, 136, 139, 140 141 and 142, paragraph
1, of the Legislative Decree no. 42, raised with reference to articles 9 and 117, first paragraph
of the Italian Constitution. They do not provide the municipal administration with an obligation
to protect UNESCO sites in its territory, nor do they include these sites among the landscape
assets subject to legal restrictions; and art. 142, paragraph 2, letter a), of the same Decree —
in the part in which it does not exclude the urban areas recognized and protected as UNESCO
heritage from the possibility of derogating from the landscape authorization regime provided
for areas A and B of the municipal territory — in relation to the interposed parameters provided
by the articles 4 and 5 of the UNESCO convention.

This principle is followed by the majoritarian strand of administrative jurisprudence
(Regional Administrative Court of Lazio, Latina, section |, 30 January 2020, no. 46; Tar
Campania, section VII, 13 December 2018, no. 7151, according to which the recognition of an
area as a UNESCO site does not coincide with the automatic imposition of an absolute building
constraint on it). In particular, according to Regional Administrative Court of Toscana, section |,
12 December 2019, no. 1694, “the inclusion in the UNESCO list does not entail any automation
for the purpose of qualifying the asset that is a cultural asset, given that pursuant to art. 7 bis
of Legislative Decree no. 42/2004, for this purpose, the conditions for the applicability of
art. 10 must exist”.

This strongly majoritarian jurisprudence is partially contradicted by other rulings which
have to date remained isolated. According to Regional Administrative Court of Lazio, Rome,
section llI-quater, 29 May 2020, no. 5757, for example, the UNESCO Convention of 1972 would
oblige the State in which the site declared “World Heritage” is located to ensure its safeguarding
regardless of any formalized binding measures. According to the administrative judges, in fact,
“UNESCO World Heritage sites as recognized as having ‘outstanding universal value’ from the
point of view of cultural or landscape interest must benefit from a degree of protection at least
corresponding to that guaranteed to the landscape assets bound by the National Authorities
insofar as they are recognized as having ‘significant’ landscape interest, pursuant to art. 136 of
Legislative Decree no. 42/2004 (Code of Cultural Heritage and Landscape), or declared of
‘particularly’ important cultural interest pursuant to art. 13 of that same Code: the principle of
proportionality and reasonableness requires to ensure a degree of protection corresponding to
the degree of value of the protected asset”. According to the administrative judges, it would be
paradoxical not to protect the most valuable goods; if this happened, a “dangerous ‘protection
vacuum’ would be created precisely for areas of greater value, even of a ‘universal’ level of
value — declared ‘Common Heritage of Humanity’ precisely on the basis of the recognition of
their absolutely ‘exceptional’ importance (therefore of an importance of higher degree than
the importance of only a ‘notable’ degree required in the internal system for the subject to
landscape constraint pursuant to art. 136 of Legislative Decree no. 42/2004)".

2. From UNESCO state sites ownership to management plans

By focusing on UNESCO sites owned by the Italian state (25 out of 55: 45,55%), one
can observe how the heterogeneity of legal ownership is also associated with a heteroge-
neity of management models. The effects on the management of the fragmentation of a
given UNESCO World Heritage site, owned by the State, can be summarized as follows:
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1) differences in management models; 2) differences in the recruitment of staff, especially
of the top figures; 3) differences in quality and methods of use; 4) differences in economic
profitability; 5) differences in the accounting framework, which are also associated with dif-
ficulties in clearly reconstructing costs and revenues in managing the site; 5.1) the absence
of a clear reconstruction of the costs and revenues of the site which consequently makes it
impossible to define any strategic program to reduce costs and/or increase revenue.

Looking for example at the Bourbon royal complex of Caserta, one can notice how
the unity of the UNESCO site is broken up by the different ways in which the various ele-
ments are managed, each of which is subject to multiple proprietary regimes (State: Royal
Palace; Municipality: complex of San Leucio). The fragmentation in ownership affects the
management of the site, since the management of the municipal part is public and entirely
direct. The site is nothing more than an office of the Municipality: it is neither an organ of
the Municipality nor a third party body with a legal personality. In the state part, on the
other hand, management is partly direct and partly, for certain services, outsourced to
the public sector. However, the Royal Palace of Caserta is not a mere office but rather a
ministerial body that is qualified as a management office (among other things of a general
kind, atypically general as it is not articulated in subordinate management offices). It is
evident that this organizational diversity (negatively) influences the enjoyment of the site
since the conditions for the enjoyment of the site are different, including from a financial
point of view (different entrance fees). This is why, for example, by visiting one there is no
certainty that the others can be visited on the same day and at the same time. And if the
diversity of enjoyment (not so much from a proprietary point of view) is already in principle
unequal between several elements of the same UNESCO site, this is even more so when
the site develops in a single Municipality and, moreover, only a few meters apart (as in the
case of Caserta).

If one takes a wider look at all of the 55 Italian World Heritage sites, it becomes ap-
parent how these describe a rather varied panorama by reason of the legal regime they
belong to: sites of exclusive private ownership can be found (think of the Amalfi Coast),
as well as sites where the property is public and private (Venice and its lagoon); sites be-
longing to foreign states that insist on the Italian territory since they are geographically
located within it (Vatican City). When the enjoyment of the sites occurs mainly by admiring
its exterior, as in the case of the historical centers, the plurality of subjects who own the
individual elements that make up the site does not significantly affect the enjoyment of the
site; in such cases, the applicable legal framework is offered not only by the law of cultural
heritage (national and international law) but, first and foremost, by urban planning law.

This situation is only apparently simpler when the UNESCO site includes elements be-
longing exclusively to a single public entity and, for present purposes, to the ltalian State.
In this case, it is not so much the ownership that is fragmented, but rather the various
management models. Analysing these assets allows one to verify the (ir)rationality of the
choices of the legislator on an organizational level.

Indeed, some sites (Castel del Monte; Cenacolo Vinciano; Etruscan necropolises
of Cerveteri and Tarquinia) that feature a traditional model of direct management by the
site owner, with the exception of certain public services. Such structures are governed
in the same way as they were governed before the 2014 reform (Prime Ministerial De-
cree no. 174 of 29 August 2014), namely without any legal (administrative), financial and
accounting autonomy; the directors are then recruited internally to the Administration of
cultural heritage among officials (non-managers). This means, among many other things,
that the non-executive director cannot, in principle, take on expenditure commitments
which are instead the responsibility of the superordinate executive; the absence of a
budget determines the impossibility not only to immediately receive financial resources
but also to clearly report the expenses.
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Within the same Italian state, other UNESCO World Heritage sites have been identi-
fied by the organizational regulations as institutes with a special autonomous status, pur-
suant to art. 33, paragraph 3, letter a) and b), Prime Ministerial Decree no. 169 of 2 De-
cember 2019. These sites, like the ones mentioned above, are also directly managed by
the body owning it (the Italian State, specifically the MiBACT). However, the particular
legal qualification it assumes within the ministerial organization gives them legal, financial
and accounting autonomy that the ones mentioned above do not possess®. In this way,
at least the above mentioned limitations are overcome. This happens, for example, in the
UNESCO World Heritage site which includes the archaeological areas of Pompeii, Hercu-
laneum and Torre Annunziata (where the Archaeological Park of Pompeii and the Archaeo-
logical Park of Herculaneum are located). Similarly, in the “Historic Centre of Rome” we
find, in addition to private places or those belonging to various public bodies, the Archaeo-
logical Park of the Colosseum and the Barberini Palace, the National Roman Museum and
the Archaeological Superintendence of Rome, which all possess legal, financial and ac-
counting autonomy within the state organization.

In other cases, the UNESCO site includes both institutes with special autonomy and
museums without any autonomous profile: this happens, for example, for the site “Venice
and its Lagoon” which includes both the Accademia Gallery of Venice — which has spe-
cial autonomy pursuant to art. 33, paragraph 3, letter a) of Prime Ministerial Decree no.
169/2019 — and three museums (Galleria “Giorgio Franchetti” alla Ca’ d’Oro; the Archae-
ological Museum, the Museum of Oriental Art; Museum of Palazzo Grimani) which have no
legal, financial or accounting autonomy since they are organizational structures of the Re-
gional Museum Directorate of Veneto (art. 42, Prime Ministerial Decree no. 169/2019). In
other cases, a UNESCO site, as far as its ministerial status is concerned, is in use by third
parties (as is the case of “Su Nuraxi” in Barumini, assigned to the Regional Museum Man-
agement of Sardinia and therefore has no financial and accounting autonomy, butis grant-
ed for use to the Municipality of Barumini and entrusted by the latter to the “Fondazione
Barumini Sistema Cultura”, in Sardinia). This case, although scarcely known or analysed,
is interesting from a legal point of view since it testifies to the fact that the outsourcing
of the management of an archaeological area declared common heritage of mankind to a
private entity is common (from a legal point of view, this case would be equivalent to out-
sourcing the management of the archaeological area of the Palatine and the Colosseum
or of Pompeii, Herculaneum and Torre Annunziata, both equally archaeological areas de-
clared universal heritage by UNESCO). Another management model (and which could be

3 So-called statutory autonomy is entirely negligible, devoid of any practical consequence and im-
properly attributed to a profile of autonomy of the institute or place of culture (the statute, in fact, is not
approved by the institute but by the top political authority; which appears to be the exact opposite of the
concept of autonomy).

4 For the distinction between museums-organs (organizational structure of the ministerial juridical
person) and museums-bodies (endowed with independent legal personality with respect to the constituent
ministerial body) see Consiglio di Stato, section V, 24.3.2020, No. 2055, part. § 4.1.2 and § 5.

On the normative level, for the distinction between museum-organs and museum-bodies, see d. m.
23 December 2014 about “Organizzazione e funzionamento dei musei”. In particular, on accounting auton-
omy, see article 3; on museums with special autonomy, including accounting and financial autonomy, dis-
tingueshed among them, see article 8. For state museums not endowed with special autonomy, which are not
included in Annex 2 of the Ministerial Decree of 23 December 2014, and which belong to the Regional Muse-
ums Directorate of the respective Region, see also articles 42 and 43, D.P.C. M. 2 December 2019, No. 169.

In the literature: Tarasco A.L.: 1) Diritto e gestione del patrimonio culturale. Bari; Roma: Laterza,
2020. P.147; 2) Patrimonio culturale // Enciclopedia italiana di scienze, lettere ed arti. Roma, Istituto della
Enciclopedia Italiana fondato da Giovanni Treccani, 2020. Vol. ll. Appendice X; 3) Sostenibilita del debito
pubblico e gestione del patrimonio culturale (prima e dopo il coronavirus) // Cura e tutela dei beni culturali
/ eds G. Esposito, F. Fasolino. Padova: Wolters Kluwer, Cedam, 2020. P.297; 4) Il patrimonio culturale. Con-
cetto, problemi, confini. Napoli: Editoriale scientifica, 2019.
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defined as mixed) is the direct management model of property by the MiBACT Regional
Museum Management (according to the scheme of the absence of financial and account-
ing autonomy) and the entrustment to third parties only of site enhancement activities
(this is the case for the “Early Christian Monuments of Ravenna”: see below): in this case,
it is not the management of the site as a whole which is outsourced (as in the case of Su
Nuraxi), rather, only of certain aspects of the enhancement.

3. The financial results of the management of UNESCO state sites:
a jagged picture

The heterogeneity of the legal and organizational framework stands alongside equally
heterogenous financial results. Even from this point of view, if you analyze the financial
returns of the various Italian UNESCO World Heritage sites that belong to the Italian State,
whether exclusively or not, and are entrusted to MiBACT, one uncovers a rather varied
reality. Considering that at least 90 % of state revenues derive from ticket sales®, the diver-
sity of returns allows us to analyze the geography of use and, therefore, the interest of visi-
tors towards individual sites. Reading the data, it turns out that the recognition of the site
as a “world heritage site” does not lead to the overcoming of the notorious gap between
sites of greater attraction and poorly visited sites. Yet, by presupposing an equal amount
of dignity for all of them, also thanks to the UNESCO recognition, the different levels of
tourism appeal highlight the persistent rigidity in the demands of cultural tourism. As all
statistical surveys have long revealed®, cultural tourism remains focused on a narrow list
of places, and this is true also for UNESCO sites.

The divide between sites is huge. The state UNESCO elements which are part of the
site “City of Vicenza and the Palladian Villas of the Veneto” (namely Villa Badoer of Fratta
Polesine) only made € 4638,10 (in 2019) and € 5346,50 (in 2018) from the sale of tickets.
The revenue of Tempietto sul Clitunno, in Perugia, as part of the serial site “The Longo-
bards in Italy. Places of Power” range between € 15 thousand (€ 14 897,00 in 2019 and
€ 15 668,00 in 2018). Similarly, revenue for the site “Etruscan Necropolises of Cerveteri
and Tarquinia” reach a couple thousand euros (€ 38 964,84 in 2018 and € 57 127,00 in
2019). Even the state places that are part of the UNESCO site “Rock Drawings in Valca-
monica”, despite collecting larger sums (and therefore being proportionally visited by a
larger number of people) still make modest profits, as can be indirectly deduced from the
ticket revenues (€ 161 415,00 in 2019 and € 159 442,90 in 2018).

At the top of the ideal classification of Italian state World Heritage sites for highest
financial returns, there are the state-owned properties which are part of the site “His-
toric Centre of Rome, the Properties of the Holy See in that City enjoying Extraterritorial
Rights and San Paolo Fuori le Mura”, namely the Colosseum, the Domus aurea, the Ro-
man Forum and the Palatine, Meta sudans, the Arch of Constantine, the Crypta Balbi,
Palazzo Massimo alle Terme, Palazzo Altemps, the Baths of Diocletian: overall, all these
sites made a total of € 123 733 802,17 in 2018 and € 79 943 047,64 in 20197; in particu-
lar, just the archaeological site of the Colosseum collected € 46 347 249,57 in 2018 and
€48 465 096,71 in 2019. One must also add to such proceeds the revenue of the National
Roman Museum, the Ancient Pinacoteca, the roman state museums of the Regional Di-
rection Museums Lazio and the sites of the Archaeological Superintendence of Rome, all
included in the above-mentioned “Historic Centre of Rome” site.

5 Tarasco A. L. Diritto e gestione del patrimonio culturale.

6 Lltalia dei musei. Rome // Istat. 2019. Available at: www.istat.it/it/files/2019/12/Lltalia-dei-mu-
sei_2018.pdf (accessed: 12.12.2020).

7 Unlike data previously exposed, these also partially include sources of income other than the ticket
office alone.
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As anticipated, measuring the financial proceeds of sites of exceptional universal
value for the entire humanity is important for at least two reasons. Firstly, having estimated
that the sale of tickets constitutes more than 90 % of the revenue of institutes and state-
owned cultural sites in Italy, measuring total profits of the UNESCO world heritage sites
also means measuring the attractiveness of those sites. The financial data shown coincide
with those deriving from the ticket office. On top of this there may be an additional source
of returns which on average is no higher than 10%. In summary, with reliable approxima-
tion it can be said, at least in Italy, that the financial return is a measure of the effective
use of the sites (also of UNESCO sites), since the area of financial return deriving from
marketing and fundraising activities is very small, despite the flood of publications on the
best practices observable at the moment.

Secondly, if it is true that the recognition of the “outstanding value” of the UNESCO
site is independent not only of the property ownership regime but also of its profitability,
it is also true that the increase in its income potential constitutes a tool for the full realiza-
tion of the aims of the UNESCO Convention: the protection and enhancement of heritage.
The increase in profitability, despite not being an end in and of itself, represents a rather
significant means of ensuring the achievement of long-term objectives.

4. The financial dimension in the 1972 Paris Convention

The financial profile is one of the dimensions that the 1972 treaty recognizes as es-
sential to “ensure the identification, protection, conservation, preservation and transmis-
sion to future generations of cultural and natural heritage” (art. 4, part 1). These objectives
must be achieved by each State which must “do all it can to this end, to the utmost of its
own resources and, where appropriate, with any international assistance and co-opera-
tion”; the actions to be implemented concern the “financial, artistic, scientific and techni-
cal” fields (art. 4, part 2). For this purpose, Law no. 77 of 20 February 2006 containing
“Special measures for the protection and fruition of Italian sites and elements of cultural,
landscape and environmental interest inscribed in the ‘World Heritage List’ and placed un-
der UNESCO protection” was issued. This provision provides for the creation of financial
interventions to support the enhancement, communication and use of the Sites and of the
elements themselves (art. 4)8. The increase in profitability is, therefore, one of the useful
means to implement the Convention itself.

Therefore, as the Italian Constitution affirms, there is no opposition between cultural
promotion and the creation of for-profit commercial activities (see art. 97 of the Italian
Constitution), nor is the existence of any such opposition suggested by the founding acts
of the 1972 Paris Convention.

8 The interventions and the amount of state contributions towards UNESCO sites, regardless of the
owner of the sites (whether it is the state or otherwise), is established by decree of the Ministry for Cultural
Heritage and Activities and Tourism, in agreement with the Ministry for the Environment and of the Protec-
tion of the Territory and the Sea, with the Ministry of Agricultural, Food, Forestry and Tourism Policies and
with the Permanent Conference for relations between the State, the Regions and the autonomous Prov-
inces of Trento and Bolzano (art. 4, paragraph 2, Law No. 77/2006). Since its entry into force (2006) to
2018, 335 projects have been funded by the MiBACT, for a total of € 27236 263,06. Over four million euros
have been used by the Sites to draw up and update their Management Plans.

For a prompt reconstruction of experiences applying Law No. 77/2006, see: |l Libro Bianco: Legge
n. 77/2006 / Ministry for Cultural Heritage and Activities and Tourism. Soveria Mannelli: Rubbettino, 2013.

The implementation methods to access the support measures are defined by the notice of the Sec-
retary General MiBACT 28 May 2019, No. 24 which first identifies the possible recipients of the funding, as
well as the contact persons of the sites and elements to whom the task of submitting the funding applica-
tions is entrusted and to report on the implementation of the approved projects.
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As true as this may be, it is also the case that the qualification of a site (or part of
a site) as a mere instrumental office of the public body that owns the site (San Leucio
complex), the absence of legal, financial and accountant autonomy (Castel del Monte;
Leonardo’s Last Supper; Etruscan Necropolises of Cerveteri and Tarquinia; Early Christian
monuments of Ravenna) represents an unjustifiable organizational arrangement. Indeed,
the absence of such autonomy prevents from the outset such activity from being account-
able and limits possible dynamism in the management. Similarly, the direct management
of the site, even where there is legal, financial and accounting autonomy, would still not
lead to a full exploitation of the income potential.

Unfortunately, the Italian management tradition has always stood out for notoriously
inverting the relationship between means and ends, unjustly believing that the maximiza-
tion of the ends requires the sacrifice of the financial dimension. The misunderstanding of
the 1972 UNESCO Convention has accentuated this prejudice, perhaps giving excessive
importance to the “symbolic value of sites and elements of cultural heritage” (art. 1 of Law
no. 77/2006); this seems to have contributed to the “spiritualization” of the theme of site
management, neglecting the concept of financial sustainability and, if anything, focusing at-
tention on exclusively dredging public resources. This is naturally a misunderstanding that is
fuelled by the ignorance of other normative sources: for example, the “management plans”
provided for by art. 3 of Law no. 77/2006 also include “actions that can be carried out to
find the necessary public and private resources, in addition” to the “support measures” re-
ferred to in art. 4 of Law no. 77/2006. In turn, an adequate organizational architecture that
ensures good management is perfectly instrumental to achieving these purposes which are
perfectly harmonious with respect to the Italian constitutional framework. If itis true that the
purpose of the 1972 UNESCO Convention is to prevent the “deterioration or disappearance
of any item of the cultural or natural heritage” which would constitute a harmful impover-
ishment for all the peoples of the world, the value premise which the Convention is based
on is “the importance... of safeguarding this unique and irreplaceable property to whatever
people it may belong”, “the outstanding interest” of natural cultural heritage which requires
them “to be preserved as part of the world heritage of mankind as a whole”.

If this is the final shared objective pursued by the Paris Convention of 1972, it is true
that nowhere does the treaty exclude the economic and income-related importance of the
sites: this is also deduced from the theme of the “adequacy of resources” which seems
to have been introduced when the Convention speaks of “insufficient economic, scientific
and technological resources of the country where the property to be protected is situated”
with respect to which the Convention proposes to offer its own additional and not replace-
ment support. Indeed, precisely in consideration of the priority of the financial commit-
ment of the State and that only subsidiary and possible international Organization, the
theme of self-maintenance of the properties declared cultural or natural heritage of hu-
manity assumes strategic importance: in fact, if it is true that the recognition of a UNESCO
site is independent, and rightly so, of its income potential, it is true that the increase in its
self-maintenance capacity is instrumental with respect to the achievement of the aims of
the UNESCO Convention (protection and enhancement).

As anticipated, the legal framework deriving from the 1972 UNESCO Convention ap-
pears fully compliant with the Italian constitution: the increase in the profitability of the site
(whether itis a UNESCO site or not) represents one of the means of management prefigured
by the Constitution (art. 97, paragraphs 1 and 2 of the Italian Constitution) in order to achieve
the ultimate aims of cultural promotion, which is provided by art. 9 of the Constitution. While
respecting the primacy of the ultimate goal (cultural promotion and, therefore, the inner
growth of man as a visitor of the site), the importance of the means shouldn’t be underesti-
mated and deemed an instrument of “commodification”. Indeed, the means prefigured by
the Constitution to achieve any public purpose are represented by the “efficiency” (art. 97,
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paragraph 2, Italian Constitution; see below, in this paragraph) of administrative activity; this
concept translates into the obligation of each Administration, including the holder of cultural
goods, to act according to efficacy (relationship between expected and achieved objec-
tives), cost-effectiveness (relationship between resources used and resources available)
and efficiency (relationship between objectives achieved and means employed). In turn,
the obligation to ensure “efficiency” is linked to the precept of paragraph 1 of that same
art. 97 of the Constitution which commits all public administrations to compete to ensure the
equilibrium of balance sheets and the sustainability of the public debt.

If this is the constitutional framework, it is clear that this modus operandi is barred
from the outset when there isn’t even the possibility of accurately reporting the man-
agement of the UNESCO site in financial and accounting terms due to the absence of a
budget and the impossibility of assuming autonomous spending commitments (as is the
case for the Etruscan Tombs of Cerveteri and Tarquinia, as well as in Castel del Monte).
While this is a common limit for hundreds of Italian institutes and places of culture, it ap-
pears more remarkable in the case of UNESCO sites that art. 1 of Law no. 77/2006 sol-
emnly declares “due to their uniqueness, points of excellence of Italian cultural, land-
scape and natural heritage and their representativity at an international level”. This nota-
tion shows how, at least in these cases, the international qualification did not affect the
internal organization, unlike for the two UNESCO World Heritage sites “Villa Adriana” and
“Villa d’Este”, unified in a single site with special autonomy since 2014 (Prime Ministerial
Decree no. 171/2014).

5. UNESCO site management plans: outsourcing
5.1. The case of “Su Nuraxi” in Barumini (Sardinia)

With the above in mind, in order to achieve these purposes (“finding the necessary
public and private resources”: art. 4 of Law no. 77/2006) the organizational prerequisites
useful for understanding the direction taken and/or to be pursued appear fundamental.
Whilst such UNESCO state-owned sites continue to be managed in the most traditional way
possible (direct public management with no independent accounting reporting), others of-
fer evidence of different management plans, inspired by a healthy outsourcing of functions.

In some cases, as for the archaeological site of “Su Nuraxi” in Barumini (Cagliari, Sar-
dinia), the “Barumini Sistema Cultural Foundation” is entrusted with the task of protecting,
preserving, managing and enhancing the cultural heritage of the Municipality of Barumini,
including the area which has been declared a world heritage site (i. e. the Su Nuraxi Ar-
chaeological Area, the Casa Zapata Museum Center and the Giovanni Lilliu Cultural Herit-
age Communication and Promotion Center).

In particular, the area of “Su Nuraxi”, assigned to the Regional Directorate of Muse-
ums of Sardinia and, therefore, with no financial or accounting autonomy, is granted for
use to the Municipality of Barumini and entrusted by the Municipality to the “Barumini Sis-
tema Cultural Foundation”. Itis interesting to highlight how the Foundation presents profits
as the difference between revenues (€ 2342796,00 in 2019; € 2236 256,00 in 2018) and
production costs (€ 2159510,00 in 2019; € 2101 753,00 in 2018); which produces a net
operating profit of € 180519,00 in 2019 and € 129906,00 in 2018.

However, it should be noted that the Foundation receives public grants worth
€ 1055937,00 (in 2019) and € 1051232,00 (in 2018). The presence of these contribu-
tions, while it demonstrates the non-integral self-sufficiency of the Foundation, does
not neutralize the high self-maintenance capacity of the private law entity in which vari-
ous public actors participate as well as the capacity to constantly monitor costs and
revenues.
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5.2. The case of the “Early Christian Monuments of Ravenna”

In addition to the full management plans of an archaeological area declared world
heritage, among the UNESCO sites belonging to the state it is possible to identify a further
kind, namely places for whose management the Public Administration decided to estab-
lish ad hoc legal entities, pursuant to art. 112 of Legislative Decree no. 42 of January 22,
2004, to which enhancement activities can be exclusively entrusted.

This is what happened for the “Early Christian Monuments of Ravenna”. These in-
clude the Basilica of Sant’Apollinare in Classe, the Baptistery of the Aryans, the Mauso-
leum of Theodoric. These sites also lack special autonomy (and, therefore, legal, financial
and accounting autonomy); as such, they do not have their own management functions
but belong to the Regional Directorate of Museums of Emilia Romagna (MiBACT) pursu-
ant to Ministerial Decree of December 23, 2014 on “Organisation and operation of state
museums”; this leads to limitations of a financial (giving and receiving money), account-
ing (reporting revenues and costs), and legal (adopting measures and entering into con-
tracts) nature. Nonetheless, ticket revenues in 2018 (€ 1108685,00) decreased in 2019
to below 800 thousand euros (€ 797 836,00); however, the overall costs and therefore the
quantification of losses are unknown.

The revenues of the “Archaeological Park of Classe RavennAntica” Foundation are
more than double the above amount. This foundation was established with the purpose
of enhancing, also for tourism purposes, the archaeological, architectural and historical-
artistic heritage consisting of the ancient city of Classe, the Basilica of Sant’Apollinare in
Classe, the Domus of the “Stone Carpets” in Ravenna, the eighteenth-century Church of
Sant’Eufemia and the fourteenth-century Church of San Nicold and, therefore, in part also
of the state-owned places included in the site declared by UNESCO as “world heritage”.
The Foundation is the concessionaire of various additional assets alongside the Early
Christian Monuments of Ravenna (directly managed by MiBACT). It also manages certain
commercial services within the properties declared world heritage and brought back un-
der the direct care of MiBACT (which therefore bears the entire maintenance costs).

The Foundation’s total revenues in 2018 were € 2406 340 while in 2017 they were
€ 1818056. Considering also the costs (€ 2363570 in 2018 and € 1700205 in 2017), the
Foundation achieved a net profit of € 1248 in 2018 and € 1919 in 2017 (although this result
was also achieved thanks to the contributions from various public bodies which amounted
to € 1134574 in 2018 and € 992239 in 2017). Therefore, whilst focusing on the same ter-
ritory that boasts the recognition of the UNESCO brand, and even if the sites managed
by the Directorate-General for MiBACT Museums are different from those managed by
the RavennaAntica Foundation, state revenues appear to be about half of those made by
the foundation; it should also be noted that — even if they not accurately quantifiable —
the costs of preserving UNESCO elements are borne exclusively by MiBACT (and not by
the Foundation).

If the ultimate purpose of the Foundation is the conservation and public use of Raven-
na heritage as well as the promotion of further historical-archaeological research, these
objectives are achieved thanks to intense commercial activity which, since 2000, has been
exercised through the management of the museum of the Domus dei Tappeti di Pietra di
Ravenna, the management of the archaeological site of the Ancient Port of Classe, the
museum site at the ex church of S. Nicolo in Ravenna entitled “TAMO All the adventure of
mosaics” and the additional services of the Civic Archaeological Museum Tobia Aldini in
Forlimpopoli, in agreement with the Municipality of Forlimpopoli (the owner). The inten-
sification of the management of these sites and, therefore, of commercial activities has
determined, starting from 2015, the modification of the (fiscal) nature of the entity that
has assumed the connotation of a “commercial entity” (also if not for statutory purposes).
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This stage in the life of the Ravenna Antica Foundation confirms in practice how car-
rying out commercial activities, even on UNESCO sites, is completely possible and leads
to beneficial financial effects which, on the contrary, are not recorded when the subject
(MIiBACT) presumes to carry out the traditional business of selling tickets only, without
also pursuing an aim of financial equilibrium.

In other words, the experience confirms that the values encapsulated in articles 9 and
97 of the Italian Constitution are fully compatibile, and not conflicting. Focusing exclusively
on maximising the ends (article 9 of the Constitution) leaves unresolved the problem of
finding adequate financial resources (article 97 of the Constitution). This is the case even
where cultural resources, all things equal, would enable profits to rise.

The coexistence within one area declared a “world heritage site” of a publicly-man-
aged structure and a private structure, albeit with nom-profit ends and made up of (mostly)
public persons, seems to confirm the argument put forward elsewhere on the possibility
of achieving cultural promotion ends according to a method of company efficiency which
can be putin place by entities other than those that own the goods, and irrespective of the
legal nature of that managing entity.

Furthermore, entrusting a state archaeological area which has been declared a world
heritage site (such as the one of Su Nuraxi) to a private Foundation demonstrates that its
inalienability, pursuant to article 54 comma 1 of Legislative Decree no. 42/2004 does not
imply that its management cannot be entrusted to third parties. This legal route, despite
not being fully well-established, has scarcely been experimented on a large scale in ad-
ministrative practice, but the few examples of such cases in the field of UNESCO have all
been successful.
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®parmeHTaumA CO6CTBEHHOCTM 1 FOCyAapCTBEHHO-YacTHOeE yrnpaBfeHne
o6bekTamu FOHECKO, npuHaanexawmmm ntanabsHCKOMY rocysapcTey

A.J1. Tapacko

Ana uutupoBaHua: Tarasco, Antonio L. 2020. Proprietary fragmentation and public-private
management of UNESCO sites owned by the lItalian state // NpaBoeeneHne. 2020. T.64, N2 1.
C.184-195. https://doi.org/10.21638/spbu25.2020.115

CraTtbs nocesileHa Takum acrnektam oobektoB KOHECKO, npuHaanexatumx ntanbsHCKOMY ro-
CYAapPCTBY, Kak X MPUObLIIBHOCTb U YCTOMYNMBOCTb. ECnn 06Len XapakTepUCTUKON UTaNbSAHCKNX
(n He Tonbko) o6bekToB KOHECKO siBnsieTca HEOAHOPOAHOCTL IOPUANYECKUX TUTYNOB 06nana-
HUS TakUMK 06beKTaMK, TO B TO Xe Bpemsl B OTHoLleHuM o6bekToB KOHECKO, npuHaanexatumx
UTanbsiHCKOMY rocyaapcTBy (25 13 55: 45,55%), K MHOXXECTBEHHOCTM MPaBOBbIX PEXVMOB [0-
6aBnseTcs HEOAHOPOAHOCTb MoZesel ynpaeneHus. MNnopanam ynoMsHyTbiX CBONCTB BAUSIET
KakK Ha Banopu3auunio 00bekTa, Tak U Ha Ka4yecTBO yrpasBieHus nocnegHuMm. HeratmeHble no-
cnencTema dparMeHTaummn ynpaeneHns rocynapcteeHHelM oobekTtom FOHECKO noppaspensi-
10TCSl Ha crneayoLwme pasnnyns: 1) B noaxonax kK HAbopy nepcoHana; 2) B MOAENSIX yripaBeHNs;
3) B onbITe paboThl; 4) B 93KOHOMUYECKOM peHTabenbHOCTH; 5) B cucteme ByxranTepckoro yyeTa.
Ecnun Takoe pa3Hoobpasve eaBa v NOHATHO Aaxe Toraa, Korga 06bekTbl NPUHAAIExXarT pasHbiM
VMHCTUTYTaM, TO OHO €eLle MeHee MOHATHO, KOrda OHW NpuHaanexar rocygapctsy. Cnencremem
abCoNOTHON HEOAHOPOAHOCTM NPaBOBO U OPraHN3aLMOHHOM 6adbl ABNSETCS HEOAHOPOAHOCTb
3KOHOMUYECKNX Pe3ynbTaTtoB. Pa3pbiB OFPOMEH M HEAOMYCTUM: 3TPYyCCKue rpobHULLbI TapkBuy-
HUM 1N YepBeTepu NPUHOCAT cnenyowwmin goxon;: 38 964,84 espo (2018) n 57 127,00 espo (2019).
B 10 e Bpemsi poxon apxeonoruyeckoro napka Konusein coctasun 46 347 249,57 espo (2018)
n 48 465 096,71 espo (2019). Ecnn BepHO, 4TO NpPUCY>XAEHNE KYSIbTYPHOMY NMaMsiTHUKY CTaTy-
ca o6bekTta OHECKO nponcxoauT He3aBMCUMO OT ero 3KOHOMUYECKUX BO3MOXHOCTEN (Kak 9TO
1 JOJIXHO BbITb), TO BEPHO U TO, YTO MNOBbLILLEHME Er0 9KOHOMUYECKON peHTabenbHOCTN CNoco0-
cTBYeT gocTmxkeHuto Lenei KonseHunn KOHECKO: oxpaHe 1 Banopmaaumm o6bekTa KysbTypPHOro
Hacnegus. OTctloaa BbiTekaeT 06513aHHOCTb BeieHNSA aBTOHOMHOW UHAHCOBOW OTYETHOCTN 00b-
exToB FOHECKO, koTopas B HacTosiLee BPeMS OTCYTCTBYET BO MHOMMX FOCYAapPCTBEHHbIX 00beK-
Tax FOHECKO, no cux nop He nmetoLwmx coOCTBEHHOWN Byxrantepckor n GpuHaHCOBOI aBTOHO-
Mun. B 3akntoyeHmne oTmevaeTcs, 4To Tema gpparmMmeHTaumm npasa cobCcTBEHHOCTU Ha 55 nTtanb-
AHckMx 06bekToB FOHECKO v BnnsiHusa gparmMeHTaumm Ha ynpasieHe 1 GrHaHCOBYIO OTAauy
MO3BOJISIET BbISIBUTb TO (PakTUHECKOEe 3HAYEHNE, KOTOPOE HaLMOHaNbHas NpaBoBasi CUCTeEMa Ha
camom gene npupaet obbektam KOHECKO, T.e. 3Ha4eHMe, KOTOPOE, MOMUMO ObULIMANBbHBIX Ae-
Knapaumii, 06bekTbl KOHECKO nmeloT Bo BHYTPEHHE NPaBOBO CUCTEME.

Knouesbie crnosa: OHECKO, dparmeHTaums co6CTBEHHOCTU, MiaHbl yNpaBieHus, ynpas-

NeHne KynbTYPHBIM HacneaveMm, Banopusauvs oObekTa KyNbTYpHOrO Hacnegusi, 0O0bekTbl
IOHECKO.

Cratbsl noctynuna B pepakumio: 3 asrycta 2020 r.
PekomeHnpoBaHa B neyatb: 23 nekabpst 2020 .

Tapacko AHTOHMO J1Ieo — OPWUCT, NOJIHbIA (XabUANTUPOBAaHHLIA) NPodeccop aaAMUHUCTPATUBHOMO
npasa, MMHUCTEPCTBO KYJIbTYPHOrO Hacneaus, AesTenbHoCTU 1 Typuama, Utanusa, 00153, Pum, yn. CaH
Mwuwens, 22; leo.tarasco@gmail.com
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